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Rules and Regulations

Federal Register

Vol. 63, No. 51
Tuesday, March 17, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 999
[Docket No. FV97-999-1 FIR]

Specialty Crops; Import Regulations;
Extension of Reporting Period for
Peanuts Imported Under 1997 Import
Quotas

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting, as
a final rule, without change, the
provisions of an interim final rule
which removed the 23-day reporting
requirement and established a new date
for importers to report disposition of
peanuts imported under 1997 peanut
import quotas. This rule also finalizes
the establishment of a 120-day reporting
period for any peanuts imported in
excess of the 1997 import quotas. The
23-day report period established in the
import regulation is impractical given
the volume of peanuts imported under
January 1 and April 1 peanut import
qguotas. These changes are for the 1997
peanut quota periods only. This rule is
deemed necessary by the Agricultural
Marketing Service (AMS) to provide
peanut importers with sufficient time to
meet the quality and reporting
requirements of the peanut import
regulation.

EFFECTIVE DATE: April 16, 1998.

FOR FURTHER INFORMATION CONTACT: Tom
Tichenor, Senior Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456;
tel: (202) 720-6862; fax (202) 720-5698.
Small business may request information
on compliance with this regulation by
contacting Jay Guerber, Marketing Order

Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone (202) 720—
2491, Fax: (202) 720-5698.
SUPPLEMENTARY INFORMATION: This rule
amends the peanut import regulation
published in the June 19, 1996, issue of
the Federal Register (61 FR 31306, 7
CFR Part 999.600), which regulates the
quality of imported peanuts. An
amendment to the regulation was issued
December 31, 1996 (62 FR 1249, January
9, 1997). The import regulation is
effective under subparagraph (f)(2) of
section 108B of the Agricultural Act of
1949 (7 U.S.C. 1445¢-3), as amended
November 28, 1990, and August 10,
1993, and section 155 of the Federal
Agriculture Improvement and Reform
Act of 1996 (7 U.S.C.7271). Those
statutes provide that the Secretary of
Agriculture (Secretary) shall require that
all peanuts in the domestic and export
markets fully comply with all quality
standards under Marketing Agreement
No. 146 (7 CFR Part 998) (Agreement),
issued pursuant to the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674).

This rule has been determined not
significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the regulations,
disposition of imported peanuts must be
reported to AMS within an established
time period. This rule changes that time
period and is intended to apply to
Mexican peanuts imported from January
1, 1997, to December 31, 1997, and to
Argentine and ‘‘other country” peanuts
imported from April 1, 1997, to March
31, 1998. This rule will not preempt any
State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.
There are no administrative procedures
which must be exhausted prior to any
judicial challenge to the provisions of
this rule.

This rule amends, for the 1997 peanut
guota year, a provision in § 999.600 of
the regulations governing imported
peanuts (7 CFR part 999—Specialty
Crops; Import Regulations). Section
999.600 establishes minimum quality,
identification, certification, and
safeguard requirements for foreign

produced farmers stock, shelled and
cleaned-inshell peanuts presented for
importation into the United States. The
quality requirements are the same as
those specified in §998.100 Incoming
quality regulation and §998.200
Outgoing quality regulation of the
Agreement.

The import regulation was finalized
June 19, 1996 (61 FR 31306). At that
time, three duty-free peanut quotas for
1996 had been filled and no peanuts
were entered under duty for the
remainder of 1996. Therefore, the
peanut import regulation had its first
practical application with the opening
of the Mexican peanut quota on January
1, 1997.

Under the safeguard procedures,
importers are required to report to AMS
disposition of all imported peanuts.
Paragraph (f)(3) of the regulations sets a
23-day period for filing certificates of
inspection and aflatoxin testing. Sixty
day extensions are possible, but requests
for these must be filed within the 23-day
reporting period. The reporting period
and procedures for extension were
established with the expectation that
three duty-free quotas would fill
gradually during the quota year.
However, this did not occur. The
Mexican quota of 8.1 million pounds
closed approximately 4 weeks after the
January 1, 1997 opening. The Argentine
quota of 73.5 million pounds and the
“other country” quota of 13.3 million
pounds filled immediately at 12:00
noon on opening day, April 1, 1997.
Importers’ applications to enter peanuts
under the Argentine and “‘other
country’ quotas greatly exceeded the
quota volumes for these countries. After
pro-rata distribution of those quotas
(based on the total peanut volume in
each importer’s entry applications), the
Customs Service set April 15 as the
entry date for approximately 86.8
million pounds of peanuts under the
two quotas.

Because of the large volume of
peanuts simultaneously released on
April 15, 1997, importers have been
unable to meet the 23-day reporting
deadline for many of their imported
lots. Obstacles to expedient certification
of such large volumes of imported
peanuts included: (1) Logistics of
moving containers out of some
congested port areas and into storage;
(2) arranging for sampling and
inspection, and receiving certifications;
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and (3) arranging for and transporting
failing lots to facilities for
reconditioning and recertification.

Therefore, this rule finalizes
establishment of the new reporting date
of November 1, 1997, for reporting
disposition of all peanuts entered under
the 1997 import quotas. It also provides
for an extension of the reporting period
beyond November 1. Requests for
extensions must be made in writing and
include the Customs Service entry
number, container and lot information
for the unreported peanut lot(s), and the
reason for delay in meeting the
November 1 reporting date. AMS will
evaluate each request on a case-by-case
basis.

Peanuts may continue to be imported
into the United States after the import
quotas are closed (with payment of tariff
charges). Therefore, this rule also
provides that disposition of any peanuts
imported after the 1997 import quotas
close must be reported within 120 days
after the peanuts are entered by the
Customs Service.

As a compliance measure, paragraph
(F)(4) provided that the Secretary would
ask the Customs Service to demand
redelivery of peanut lots not reported as
meeting the requirements of the import
regulation. Because this rule extends the
reporting period beyond the Customs
Service 30-day redelivery demand
period, the first three sentences in
paragraph (f)(4) are not applicable for
peanuts entered under the three 1997
import quotas. Those sentences are
therefore removed in this rulemaking.
The remainder of paragraph (4)
regarding failure to comply with the
import regulation and falsification of
reports is retained.

These changes do not affect the
stamp-and-fax procedure established in
paragraph (f)(1) of the safeguard
provisions. That procedure ensures
notification of the Federal or Federal-
State Inspection Service of applications
to import peanuts. This rule also does
not change the safeguard requirement
that all imported lots must be reported.
Pursuant to paragraph (f)(1), all
imported peanuts must be reported to
AMS—including those peanut lots that
meet import requirements. Paragraph
(F)(2) provides that the quality and
aflatoxin certifications and other
documentation must be sent by regular
mail to: Marketing Order
Administration Branch, F&V, AMS,
USDA, P.O. Box 96456, Room 2525-S,
Washington, D.C. 200906456,
“Attention: Report of Imported
Peanuts.” Overnight or express mail
reports may be sent to Marketing Order
Administration Branch, F&V, AMS,
USDA , 14th and Independence Avenue,

S.W. Room 2525-S, Washington, D.C.
20250, “Attention: Report of Imported
Peanuts.”

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis
relevant to this rulemaking.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened. AMS
records for 1997 show that
approximately ten importers of peanuts
were large handlers of domestically
grown peanuts and six were importers
of general food commodities, some of
whom may be small entities. Small
agricultural service firms, which
include importers, have been defined by
the Small Business Administration (13
CFR 121.601) as those whose annual
receipts are less than $5 million.
Although small business entities may be
engaged in the importation of peanuts,
the majority of the importers are large
business entities.

This rule extends for the 1997 quota
periods only the time period for
importers to meet import requirements
for each lot of imported peanuts and file
reports on the disposition of those
peanuts. The reporting requirements are
an integral part of the safeguard
procedures specified in the import
regulation, which is required by statute.
The requirements are applied uniformly
to small as well as large importers.

The previous reporting time period
was 23 days. The new reporting time
period ended on November 1, 1997.
This change represents an increase,
depending on date of entry of a peanut
lot, of up to 280 days for Mexican
peanut imports (entered on January 1)
and 175 days for Argentine and “‘other
country” peanuts (all of which were
entered on April 15). The rule also
extends the reporting period for all
other peanut entries during the 1997
quota year from 23 days to 120 days.
The additional time to meet
requirements enabled importers to more
efficiently manage movement and
disposition of their imported peanuts.

It is not possible to estimate cost
savings that might result from any
increased efficiency of operations
because of this action. Extension
requests, when properly requested,
already have been granted by AMS. The
rule will benefit importers of large
quantities of peanuts by relieving the
time pressure to have multiple lots
certified, and many lots reconditioned,

within a very short time period. The
rule also will benefit small importers
who do not have peanut handling
resources and must contract with
remillers and blanchers to recondition
failing peanut lots. Records indicate that
some importers, including small
importers, are outside the domestic
peanut production area, and must
transport failing lots long distances for
reconditioning.

Alternative reporting time periods
were considered by AMS. For the
purposes of clarity, AMS believes that a
single date, applicable to all 1997
entries under the quota is less confusing
than 60 or 90 days from the release date
of a peanut lot by the Customs Service.
Sixty days are considered too short, as
some peanut lots entered on April 15
are being inspected for the first time
more than two months later. Also,
necessary reconditioning efforts, with
appropriate sampling and re-inspections
after each attempt may take longer than
60 days. Extensions may be requested
for individual lots not certified by the
end of their applicable reporting period.

AMS is not aware of any peanuts
imported after the 1997 quotas were
filled. However, any such imports
would have been handled in a more
routine manner and normal pace than
when the great volumes were released
simultaneously on quota opening days.
Thus, the 120-day requirement for any
peanuts imported after the quotas are
filled is deemed reasonable by AMS.

For these reasons, AMS has
determined that this action will be
beneficial to all importers, both large
and small.

In accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C.
Chapter 35) as amended in 1995, the
information collection requirement
contained in this rule was approved by
the Office of Management and Budget
(OMB) on September 3, 1996, and
assigned OMB number 0581-0176. This
rule does not establish new reporting or
recordkeeping requirements. The
current annual reporting burden for
importers is estimated at 12 hours.
Those affected by this rule have already
reported entries and requested
extensions of deadlines for reporting
peanuts entered under the 1997 import
quotas. Further, because no additional
1997 peanut imports are expected, there
should be no need to file additional
reports other than the final report of all
entries, which is included in the
approved 12 hour reporting burden.

Paragraph (f)(3) of the rule is revised
for the 1997 import periods only. All
certificates and other documents
reporting the disposition of passing, as
well as failing and reconditioned,
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peanut lots must be reported to AMS by
November 1, 1997. This reporting date
applies to only AMS’ peanut import
regulation and does not supersede other
reporting dates for those peanuts that
may be established by the Customs
Service or other agencies. For peanuts
imported after the quotas are filled, this
rule extends the reporting period from
23 to 120 days, thus, reducing or
eliminating the burden of requesting an
extension of the reporting period.

An interim final rule concerning this
action was issued by the Department on
September 19, 1997, and published in
the Federal Register on September 25,
1997. Copies were mailed by AMS to all
known peanut importers, exporters,
customs brokers and appropriate
embassies. That rule provided for a 30-
day comment period which ended
October 27, 1997. Three comments were
received.

One comment was received from the
executive director of the Peanut Shellers
Association of America, which stated
that its members handle approximately
65 percent of the peanuts used in the
United States. The Association supports
the interim final rule extending the
deadline for importers to report
compliance with the peanut import
regulation. The commenter also stated
that some of the Association members
request that AMS collect needed
information from its inspection service
and chemical laboratories. This request
will be reviewed and considered for
futher rulemaking, if appropriate. It will
be addressed in a subsequent proposed
rulemaking for 1998 peanut imports.

A second comment was received from
a major peanut importing company,
which also is a handler of domestically
produced peanuts. The commenter
supports extension of the reporting
period.

The final comment was received from
a regional peanut growers cooperative.
The commenter agreed that the single
reporting date of November 1 is better
than the original regulation’s date of 30
days after entry of a peanut shipment.
The comment, however, disagreed that
extensions should be granted to those
importers who were unable to meet the
November 1 deadline. It was necessary
to provide for such extensions in order
to allow peanut importers sufficient
time to meet the quality and reporting
requirements for 1997 peanut imports.
Also, because of the volume of
certifications being filed simultaneously
by approximately 30 importers, AMS
needs time to review filed documents
and complete reviews of each importers
peanut entries.

Based on the comments received, no
changes will be made to the interim
final rule as published.

The action is a relaxation of the
reporting time period which benefits
peanut importers who are experiencing
difficulty meeting the established
reporting time period requirements.

After consideration of all relevant
material presented, including the
necessity by AMS to provide peanut
importers sufficient time to meet the
quality and reporting requirements of
the peanut import regulation, it is found
that finalizing the interim final rule,
without change, as published in the
Federal Register (62 FR 50241,
September 25, 1997) will tend to
effectuate the declared policy of the Act.

List of Subjects in 7 CFR Part 999

Dates, Food grades and standards,
Hazelnuts, Imports, Nuts, Peanuts,
Prunes, Raisins, Reporting and
recordkeeping requirements, Walnuts.

For the reasons set forth in the
preamble, 7 CFR Part 999 is amended as
follows:

PART 999—SPECIALTY CROPS;
IMPORT REGULATIONS

Accordingly, the interim final rule
amending 7 CFR Part 999.600 which
was published at 62 FR 50241 on
September 25, 1997, is adopted as a
final rule without change.

Dated: March 9, 1998.

Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-6772 Filed 3—-16-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF JUSTICE
Immigration and Naturalization Service

8 CFR Parts 103, 204, 208, 209, 244,
245, 264, 299, 316, 332, and 335

[INS No. 1891-97]
RIN 1115-AF03

Fingerprinting Applicants and
Petitioners for Immigration Benefits;
Establishing a Fee for Fingerprinting
by the Service; Requiring Completion
of Criminal Background Checks Before
Final Adjudication of Naturalization
Applications

AGENCY: Immigration and Naturalization
Service, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule amends the
Immigration and Naturalization Service

(Service) regulations relating to
fingerprinting applicants and petitioners
for benefits under the Immigration and
Nationality Act (Act). This rule
implements certain provisions of the
Department of Justice Appropriations
Act, 1988, which prohibit the Service
from accepting fingerprint cards (Form
FD-258) for the purpose of conducting
criminal background checks on
applicants and petitioners for
immigration benefits prepared by any
individual or entity other than the
Service, a registered State or local law
enforcement agency, a United States
consular office at a United States
embassy or consulate, or a United States
military installation abroad. The rule
also announces the termination of the
Designated Fingerprinting Services
(DFS) certification program. In addition,
this rule establishes a $25 service fee for
fingerprinting by the Service, and
requires Service receipt of a definitive
response from the Federal Bureau of
Investigation (FBI) before final
adjudication of a naturalization
application.

DATES:

Effective date: This interim rule is
effective March 29, 1998.

Comment date: Written comments
must be submitted on or before May 18,
1998.

ADDRESSES: Please submit written
comments, in triplicate, to the Director,
Policy Directives and Instructions
Branch, Immigration and Naturalization
Service, 425 | Street, NW., Room 5307,
Washington, DC 20536. To ensure
proper handling, please refer to INS No.
1891-97 on your correspondence.
Comments are available for public
inspection at the above address by
calling (202) 514-3048 to arrange for an
appointment.

FOR FURTHER INFORMATION CONTACT:
Ann Palmer or Thomas E. Cook, Office
of Naturalization Operations,
Immigration and Naturalization Service,
801 I Street, NW., Room 935,
Washington, DC 20536, telephone (202)
305-0539.

SUPPLEMENTARY INFORMATION:

Background

1. What is the Designated Fingerprinting
Services (DFS) Program?

The Designated Fingerprinting
Services (DFS) program allowed
qualified individuals, businesses, and
law enforcement agencies to apply to
the Service for certification as a DFS
entity to provide fingerprinting services
to applicants and petitioners for
immigration benefits. The primary
purposes of the program were to
facilitate the processing of applications
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and petitions for benefits and protect
the integrity of the fingerprinting
process. The Service developed the DFS
program as a result of reports from the
United States Department of Justice,
Inspector General, and United States
General Accounting Office which found
that the Service’s unregulated
fingerprinting policy, in effect since
1982, did not provide sufficient security
controls. Under the DFS program, the
Service accepted fingerprint cards
(Form FD-258) filed with applications
and petitions for immigration benefits
only if they were prepared by a
designated Service employee, an
approved DFS entity, an intending DFS
entity that had submitted an application
for certification prior to March 1, 1997,
or a law enforcement agency registered
as a DFS entity.

2. How Did the Service Implement the
DFS Certification Program?

On May 15, 1995, the Service
published a notice of proposed
rulemaking in the Federal Register at 60
FR 25856 proposing to implement the
DFS certification program, which set
forth the certification requirements and
application procedures for individuals
and entities interested in providing
fingerprinting services to applicants and
petitioners for immigration benefits. The
Service also specified a date by which
it would no longer accept fingerprint
cards prepared by unauthorized entities.

On June 4, 1996, after a 60-day public
comment period, the Service published
a final rule in the Federal Register at 61
FR 28003, formally implementing the
DFS certification program. The final
rule became effective July 5, 1996.
However, due to the insufficient number
of certification applications received by
the Service, and to ensure that adequate
fingerprinting services were available to
all applicants and petitioners for
immigration benefits, the Service
published a final rule in the Federal
Register on November 7, 1996, at 61 FR
57583, extending the effective date of
the DFS certification program to March
1, 1997.

Legislative Authority

1. Why is the Service Terminating the
Designated Fingerprinting Services
Certification Process?

On November 26, 1997, the
Department of Justice Appropriations
Act, 1998 (Pub. L. 105-119, 111 Stat.
2440) was enacted. This legislative
change necessitates elimination of the
DFS program. Pursuant to this
legislation, effective December 3, 1997,
the Service can accept fingerprint cards
(Form FD-258) for the purpose of

conducting criminal background checks
on applications and petitions for
immigration benefits only if prepared by
a Service office, a registered State or
local law enforcement agency, a United
States consular office at a United States
embassy or consulate, or a United States
military installation abroad.
Accordingly, the Service is removing
the DFS certification process from its
regulations.

2. How Will the Service Implement the
New Fingerprint Requirements?

To comply with Public Law 105-119,
111 Stat. 2440, the Service is
establishing a new program to
fingerprint applicants and petitioners
for immigration benefits. The Service is
opening new offices, known as
Application Support Centers (ASCs),
and establishing mobile fingerprinting
centers nationwide to fingerprint
applicants and petitioners for
immigration benefits. The Service will
also fingerprint applicants and
petitioners for immigration benefits in
certain Service field offices and, in less
populated areas, is entering into co-
operative agreements with designated
State or local law enforcement agencies
(DLEA) which have registered with the
Service to provide fingerprinting
services to applicants and petitioners for
immigration benefits. This new
fingerprinting program applies only to
acceptance of Form FD-258, Applicant
Card, submitted to the Service in
connection with applications and
petitions for immigration benefits.

3. How Does the New Legislation Affect
Filing of Applications and Petitions for
Immigration Benefits?

Under the Service’s new
fingerprinting program, effective on
December 3, 1997, the Service began
accepting fingerprinting cards with
applications and petitions for
immigration benefits only if prepared by
the Service, registered State or local law
enforcement agencies, a United States
consular office at a United States
embassy or consulate, or a United States
military installation abroad.

Effective March 29, 1998, applicants
and petitioners for immigration benefits
residing in the United States will be
required to file applications and
petitions without completed fingerprint
cards. After filing, the Service will
notify applicants and petitioners to
appear at an ASC or other Service-
designated location, including
designated State or local law
enforcement agencies, to be
fingerprinted. Applicants and
petitioners residing outside of the
United States submit completed

fingerprint cards prepared by the
Service, a United States consular office
or a United States military installation
abroad with applications and petitions
for immigration benefits.

a. How Has the Fingerprinting Process
for Naturalization Been Changed?

Effective December 3, 1997,
naturalization applications from
individuals residing in the United States
(as defined in section 101(a)(38) of the
Act) have been filed without completed
fingerprint cards. After filing the Form
N-400, these naturalization applicants
have been notified to appear at an ASC
or other Service-designated location to
be fingerprinted. Naturalization
applications from individuals residing
outside of the United States have been
filed with completed fingerprint cards
prepared by a United States consular
office at a United States embassy or
consulate or a United States military
installation aboard.

b. How Has the Fingerprinting Process
for Immigration Benefits Other Than
Naturalization Been Changed?

Effective on December 3, 1997,
applicants and petitioners for
immigration benefits other than
naturalization have filed applications
and petitions with completed
fingerprint cards prepared by State or
local law enforcement agencies
registered with the Service to provide
fingerprinting services.

Effective on March 29, 1998,
applications and petitions for all
immigration benefits other than
naturalization, including asylum
applications, from individuals residing
in the United States, will be filed
without completed fingerprint cards.
After filing, these individuals, who
require fingerprinting in connection
with applications and petitions, will be
notified to appear at an ASC or other
Service-designated location to be
fingerprinted. Under this new process,
the Service will continue to give special
consideration to processing of
fingerprint cards associated with orphan
petitions to ensure timely and flexible
adjudication of these cases.

Effective December 3, 1997,
applications and petitions for
immigration benefits other than
naturalization from individuals residing
outside of the United States have been
filed with completed fingerprint cards
prepared by the Service, a United States
consular office at a United States
embassy or consulate, or a United States
military installation aboard.
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4. Will Applicants and Petitioners Who
Were Fingerprinted by a DFS Entity
Need to Be Re-fingerprinted?

Fingerprint cards submitted with
properly filed applications and petitions
for any immigration benefit which were
accepted by the Service before
December 3, 1997, will be processed in
accordance with the regulations in effect
at the time of acceptance. For purposes
of implementing this rule, fingerprint
cards are deemed accepted by the
Service before December 3, 1997, if: (1)
The application or petition was hand
delivered to a Service office before
December 3, 1997; or (2) the application
or petition was postmarked before
December 3, 1997, and was received in
a Service office before December 6,
1997. Applicants and petitioners whose
properly completed fingerprint cards
were accepted before December 3, 1997,
will not ordinarily be required to be re-
fingerprinted in accordance with these
new fingerprinting procedures, unless
the Attorney General determines that it
is necessary to re-fingerprint an
applicant or petitioner. For example, the
Attorney General may decide to take an
additional set of fingerprints for an
asylum applicant in order to comply
with the identity provisions of section
208(d)(5)(A)(i) of the Act or in cases in
which the Federal Bureau of
Investigation rejects a fingerprint card.
However, beginning on December 3,
1997, for naturalization applicants and
on March 29, 1998, for applicants and
petitioners for other benefits, the
Service will notify applicants and
petitioners who file a completed
fingerprint card prepared by a DFS
entity to be re-fingerprinted at an ASC
or other Service-designated location.

5. Why is the Service Charging a Fee for
Fingerprinting Services?

In Pub. L. 105-119, 111 Stat. 2440,
Congress authorized the Service to
charge a fee for fingerprinting in
connection with the new fingerprinting
program. Accordingly, the Service will
charge the fee necessary to recover the
administrative and support costs of the
new fingerprinting program, and for the
collection, safeguarding, and accounting
of the fees. All fingerprinting fees
initially collected from applicants and
petitioners for immigration benefits will
be deposited into the Immigration
Examinations Fee Account established
by 8 U.S.C. 1356(m)—(p). However, the
Service will not begin charging the fee
for fingerprinting applicants and
petitioners for immigration benefits
until March 29, 1998. This service fee
for fingerprinting will apply only to
applications and petitions for

immigration benefits filed on or after
March 29, 1998. Therefore, applicants
and petitioners for immigration benefits
who file before March 29, 1998, but who
are scheduled to be fingerprinted by the
Service on or after March 29, 1998, will
be fingerprinted by the Service without
charge. This delay in collecting the fee
for fingerprinting services will allow the
Service to ensure that the new ASCs and
mobile fingerprinting centers are
operating efficiently.

6. What Fee is Being Established for
Fingerprinting by the Service?

In the interest of fairness and based
on a Service-determined cost estimate,
during the early stages of the new
fingerprinting program, the service fee
for fingerprinting by the Service is
established at $25 per applicant,
petitioner, beneficiary, sponsor, or other
individual required by Service
regulations or form instructions to be
fingerprinted in connection with an
application or petition for immigration
benefits. The Service anticipates that
this $25 fee will not recover all Service
costs for fingerprinting individuals for
immigration benefits at present.
However, the Service plans to conduct
a fee analysis under provisions of Office
of Management and Budget Circular A—
25 in the near future to determine the
full cost to the Service of fingerprinting
individuals for immigration benefits.

Congress has also authorized
registered State and local law
enforcement agencies and United States
consular offices at United States
embassies or consulates, or United
States military installations abroad to
charge a fee for fingerprinting applicants
and petitioners for immigration benefits.

7. How Will Applicants and Petitioners
Submit the Fee for Fingerprinting by the
Service?

The one-time $25 fee for
fingerprinting by the Service must be
submitted at the time of filing the
application or petition, in addition to
the filing fee for the application or
petition. However, applicants and
petitioners residing abroad who are
fingerprinted at United States consular
offices or military installations abroad
do not need to be fingerprinted by the
Service. Therefore, these applicants and
petitioners will submit the completed
fingerprint cards at the time of filing the
application or petition for immigration
benefits, and do not need to submit the
$25 fee for fingerprinting by the Service.
In addition, asylum applicants are
exempt from submitting the fee for
fingerprinting by the Service in
connection with filing an application for
asylum and withholding of removal.

Applications and petitions for
immigration benefits filed by
individuals residing in the United States
submitted without the $25 service fee
for fingerprinting by the Service or with
the incorrect service fee for
fingerprinting, will not be rejected as
improperly filed. The Service will notify
applicants or petitioners to submit the
correct fee for fingerprinting, and will
withhold processing of the application
or petition, including scheduling for
fingerprinting, until the correct
fingerprinting fee is received. Failure by
an applicant or petitioner to submit the
correct fee for fingerprinting by the
Service within the time allotted in a
notice to the applicant or petitioner will
result in denial of the application or
petition due to abandonment.

8. How Does Public Law 105-119 Affect
Adjudication of Naturalization
Applications?

The new legislation codifies current
Service policy that the Service must
receive confirmation from the Federal
Bureau of Investigation (FBI) that a full
criminal background check has been
completed on applicants for
naturalization before final adjudication
of the application. This interim rule
requires the Service to receive a
definitive response from the FBI that a
criminal background check has been
completed before notifying applicants
for naturalization to appear before a
Service officer for the mandatory
examination on the Form N—400,
Application for Naturalization.

Explanation of Changes

What Changes is the Service Making to
its Regulations?

1. Changes in §103.1

In §103.1, paragraph (f)(3)(iii)(NN) is
amended to remove the Form 1-850,
Application for Certification for
Designated Fingerprinting Services,
from the list of decisions of which the
Associate Commissioner for
Examinations exercises jurisdiction.
This change is necessary because the
Service is eliminating the DFS
certification program.

2. Changes in §103.2

In §103.2, paragraphs (a)(1) and
(a)(7)(i) are revised to allow the Service
to treat as properly filed applications
and petitions which require completion
of fingerprint cards but which are
submitted without the $25 fee for
fingerprinting by the Service. Paragraph
(a)(7)(ii) is revised to allow the Service
to reject applications or petitions as
improperly filed if the check or other
financial instrument used to pay the
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fingerprinting fee is returned to the
Service as not payable. Paragraphs
(b)(9), (b)(10)(i), (b)(13), and (b)(14) are
revised to include requests that
applicants and petitioners for
immigration benefits appear for
fingerprinting at a Service office or other
location designated by the Service, and
to allow the Service to deny the
applications and petitions of
individuals who fail to appear for
fingerprinting. Paragraph (e) is revised
to eliminate the DFS program and
establish new fingerprinting procedures
for applicants and petitioners for
immigration benefits.

3. Changes in §103.7

In §103.7, paragraph (b)(1) is
amended to add the fee for
fingerprinting by the Service, and to
remove the fee for the Form 1-850,
Application for Certification for
Designated Fingerprinting Services.
Charging a fee for fingerprinting is
necessary to fund the Service’s new
fingerprinting program, and the fee is
established at $25 per individual who
requires fingerprinting. The fee for the
Form -850, Application for
Certification for Designated
Fingerprinting Services, is being
removed because the form relates to the
DFS program and the Service is
canceling the DFS program by
publication of this interim rule.

4. Changes in §204.3 and §204.4

In 8§204.3 and 204.4, the Service is
amending the regulations to require the
Form I-600A, Application for Advanced
Processing of Orphan Petition, the Form
1-600, Petition to Classify Orphan as an
Immediate Relative, and the Form |-
360, Petition for Amerasian, Widow or
Special Immigrant, filed on behalf of an
Amerasian child of a United States
citizen to be filed without completed
fingerprint cards, and to require the
prospective adoptive parents, other
adult members of the prospective
adoptive parents’ household, and
sponsors of Amerasian children to
appear at a Service office, or other
location designated by the Service, for
fingerprinting in accordance with the
new fingerprinting procedures being
established in § 103.2(¢e).

5. Changes in §208.7, § 208.10, and
§208.14

In §208.7, the Service is amending
the regulations to clarify that failure to
follow requirements for fingerprint
processing may affect an asylum
applicant’s eligibility for employment
authorization. In § 208.10, the Service is
amending the regulations to include
failure to follow the requirements for

fingerprint processing as a ground for
dismissal of a case or waiver of an
adjudication by an asylum officer. In
§208.14, the Service is amending the
regulations to permit referral of an
asylum application when the applicant
is deemed to have waived adjudication
by an asylum officer.

6. Changes in §209.1 and §209.2

In 8§§209.1 and 209.2, the Service is
amending the regulations to require
refugee entrants and aliens granted
asylum to appear at a Service office, or
other location designated by the Service,
for fingerprinting in accordance with
the new fingerprinting procedures being
established in § 103.2(e) after filing the
application, rather than submitting the
fingerprints on a completed fingerprint
card with the application.

7. Changes in §244.6

In § 244.6, the Service is amending
the regulations to require applicants for
temporary protected status to appear at
a Service office, or other location
designated by the Service, for
fingerprinting in accordance with the
new fingerprinting procedures being
established in § 103.2(e) after filing the
Form 1-821, Application for Temporary
Protected Status, rather than submitting
the fingerprints on a completed
fingerprint card with the application.

8. Changes in §245.7

In § 245.7, the Service is amending
the regulations to require applicants for
benefits under section 599E of Public
Law 101-167 to appear at a Service
office, or other location designated by
the Service, for fingerprinting in
accordance with the new fingerprinting
procedures being established in
§103.2(e) after filing the Form 1-485,
Application to Register Permanent
Residence or Adjust Status, rather than
submitting the fingerprints on a
completed fingerprint card with the
application.

9. Changes in §264.2 and §264.5

In §8264.2 and 264.5, the Service is
amending the regulations to require
applicants for creation of a record of
permanent residence and for a
replacement alien registration card to
appear at a Service office, or other
location designated by the Service, for
fingerprinting in accordance with the
new fingerprinting procedures being
established in § 103.2(e) after filing the
application, rather than submitting the
fingerprints on a completed fingerprint
card with the application.

10. Changes in §299.1 and §299.5

In 88299.1 and 299.5, the Service is
amending the regulations to remove the
Form -850, Application for
Certification for Designated
Fingerprinting Services, and the Form |-
850A, Attestation by Designated
Fingerprinting Service Certified to Take
Fingerprints, from the listing of forms.
These changes are necessary because the
forms relate to the DFS program and, by
publication of this interim rule, the
Service is terminating the DFS program
in order to comply with the new
legislation relating to fingerprinting
applicants and petitioners for
immigration benefits.

11. Changes in §316.4

In §316.4, the Service is amending
the regulations to require applicants for
naturalization to file a complete
application without a fingerprint card,
and to appear at a Service office, or
other location designated by the Service,
for fingerprinting in accordance with
the new fingerprinting procedures being
established in § 103.2(e) after filing the
Form N-400, Application for
Naturalization.

12. Changes in §332.2

In §332.2, the Service is amending
the regulations to remove references to
fingerprinting services being provided
by non-profit organizations. The change
is necessary because the new legislation
relating to fingerprinting applicants and
petitioners for immigration benefits
prohibits the Service from accepting
fingerprint cards prepared by any
organization other than the Service,
registered State or local law
enforcement agencies, United States
consular offices, or United States
military installations abroad.

13. Changes in §335.2

The FBI currently performs criminal
background checks on applicants for
naturalization and notifies the Service
of the results of these checks. It has been
Service policy to request applicants for
naturalization to appear for examination
on the application only after receiving
such a notice from the FBI. In §335.2,
the Service is amending the regulations
to require a definitive response from the
FBI on the criminal background check
on an applicant for naturalization. A
definitive response is defined as a
response from the FBI that: (1) An
applicant does not have an
administrative or criminal record; (2) an
applicant does not have an
administrative or criminal record; or (3)
an applicant’s fingerprints cannot be
classified for purposes of conducting a
criminal background check, despite the
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FBI’s receipt of two properly prepared
fingerprint cards. In the case of an
applicant whose fingerprints cannot be
classified, Service quality assurance
procedures require the applicant to
submit police clearances to the Service
before final adjudication of the
naturalization application.

Good Cause Exception

The Service’s implementation of this
rule as an interim rule, with provision
for post-promulgation public comments,
is based on the ‘“‘good cause’ exceptions
found at 5 U.S.C 553(b)(B) and (d)(3).
The reason and necessity for immediate
implementation of this interim rule
without prior notice and comment is
that new legislation prohibiting the
Service from accepting fingerprint cards
unless prepared by a Service office, a
registered State or local law
enforcement agency, a United States
consular office at a United States
embassy or consulate, or a United States
military installation abroad, became
effective December 3, 1997.

This rule is needed in order to
establish the new fingerprinting process
for applications and petitions filed on or
after December 3, 1997. Accordingly,
any delays in the implementation of the
new fingerprinting process required by
this law will result in unnecessary
delays in the filing and adjudication of
applications and petitions for
immigration benefits, without a
corresponding public benefit.
Furthermore, Congress addressed its
intent to permit the Service to use
interim regulatory authority in the early
stages of this program. In particular, the
Congressional Record of November 13,
1997, at page H10837 notes:

An interim regulation may be employed in
the early stages of the program, to implement
all aspects of the program, including setting
of a fingerprint fee, while the normal studies
to justify a fee regulation are being
conducted.

For these reasons, the Commissioner
has determined that delaying the
implementation of this rule would be
unnecessary and contrary to the public
interest, and that there is good cause for
dispensing with the requirements of
prior notice. However, the Service
welcomes public comment on this
interim rule and will address those
comments prior to the implementation
of the final rule.

Regulatory Flexibility Act

The Commissioner of the Immigration
and Naturalization Service, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and, by
approving it, certifies that this rule will

not have a significant economic impact
on a substantial number of small
entities. This rule, which provides
procedures for the taking and
submission of fingerprints under the
standards of the new legislation, relates
to applicants and petitioners for
immigration benefits and does not have
a significant adverse effect on small
businesses. Any adverse economic
impact on DFS entities is necessitated
by the new legislation which, as of
December 3, 1997, prohibits the Service
from accepting fingerprint cards unless
prepared by the Service, a registered
State and local law enforcement agency,
a United States consular office at a
United States embassy or consulate, or
a United States military installation
abroad.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect of the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is considered by the
Department of Justice, Immigration and
Naturalization Service, to be a
“significant regulatory action” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, this rule has been
submitted to the Office of Management
and Budget for review.

Executive Order 12612

The regulation adopted herein will
not have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in

accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order 12988 Civil Justice
Reform
This interim rule meets the applicable

standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

List of Subjects
8 CFR Part 103

Administrative practice and
procedure, Authority delegations
(Government agencies), Reporting and
recordkeeping requirements.

8 CFR Part 204

Administrative practice and
procedure, Aliens, Employment,
Immigration, Petitions.

8 CFR Part 208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

8 CFR Part 209
Aliens, Immigration, Refugees.
8 CFR Part 244

Administrative practice and
procedure, Aliens.

8 CFR Part 245

Aliens, Immigration, Reporting and
recordkeeping requirements.

8 CFR Part 264

Aliens, Registration and
fingerprinting, Reporting and
recordkeeping requirements.

8 CFR Part 299

Immigration, Reporting and
recordkeeping requirements.

8 CFR Part 316

Citizenship and naturalization,
Reporting and recordkeeping
requirements.

8 CFR Part 332

Citizenship and naturalization,
Education, Reporting and recordkeeping
requirements.

8 CFR Part 335

Administrative practice and
procedure, Authority delegations
(Government agencies), Citizenship and
naturalization, Reporting and
recordkeeping requirements.

Accordingly, chapter | of title 8 of the
Code of Federal Regulations is amended
as follows:
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PART 103—POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORDS

1. The authority citation for part 103
continues to read as follows:

Authority: 5 U.S.C. 552, 5523; 8 U.S.C.
1101, 1103, 1201, 1252 note, 1252b, 1304,
1356; 31 U.S.C. 9701; E.O. 12356, 47 FR
14874, 15557, 3 CFR, 1982 Comp., p. 166; 8
CFR part 2.

§103.1 [Amended]

2. Section 103.1 is amended by:

a. Removing the ““; and” at the end of
paragraph (f)(3)(iii)(MM) and adding a
period in its place; and by

b. Removing paragraph (f)(3)(iii)(NN).

3. Section 103.2 is amended by:

a. Revising paragraph (a)(1);

b. Revising paragraph (a)(7);

c. Revising paragraph (b)(9);

d. Revising the heading for paragraph
(b)(10);

e. Revising paragraph (b)(10)(i);

f. Revising paragraph (b)(13);

g. Revising paragraph (b)(14); and by

h. Revising paragraph (e), to read as
follows:

§103.2 Applications, petitions, and other
documents.

(a) Filing. (1) General. Every
application, petition, appeal, motion,
request, or other document submitted
on the form prescribed by this chapter
shall be executed and filed in
accordance with the instructions on the
form, such instructions (including
where an application or petition should
be filed) being hereby incorporated into
the particular section of the regulations
in this chapter requiring its submission.
The form must be filed with the
appropriate filing fee required by
§103.7. Except as exempted by
paragraph (e) of this section, forms
which require an applicant, petitioner,
sponsor, beneficiary, or other individual
to complete Form FD-258, Applicant
Card, must also be filed with the service
fee for fingerprinting, as required by
§103.7(b)(1), for each individual who
requires fingerprinting. Filing fees and
fingerprinting service fees are non-
refundable and, except as otherwise
provided in this chapter, must be paid
when the application is filed.

* * * * *

(7) Receipt date.—(i) General. An
application or petition received in a
Service office shall be stamped to show
the time and date of actual receipt and,
unless otherwise specified in part 204 or
part 245 of this chapter, shall be
regarded as properly filed when so
stamped, if it is properly signed and
executed and the required filing fee is
attached or a waiver of the filing fee is

granted. An application or petition
which is not properly signed or is
submitted with the wrong filing fee
shall be rejected as improperly filed.
Rejected applications and petitions, and
ones in which the check or other
financial instrument used to pay the
filing fee is subsequently returned as
non-payable will not retain a filing date.
An application or petition taken to a
local Service office for the completion of
biometric information prior to filing at
a Service Center shall be considered
received when physically received at a
Service Center.

(if) Non-payment. If a check or other
financial instrument used to pay a filing
fee is subsequently returned as not
payable, the remitter shall be notified
and requested to pay the filing fee and
associated service charge within 14
calendar days, without extension. If the
application or petition is pending and
these charges are not paid within 14
days, the application or petition shall be
rejected as improperly filed. If the
application or petition was already
approved, and these charges are not
paid, the approval shall be
automatically revoked because it was
improperly field. If the application or
petition was already denied, revoked, or
abandoned, that decision will not be
affected by the non-payment of the
filing or fingerprinting fee. New fees
will be required with any new
application or petition. Any fee and
service charges collected as the result of
collection activities or legal action on
the prior application or petition shall be
used to cover the cost of the previous

rejection, revocation, or other action.
b * X *

(9) Request for appearance. An
applicant, a petitioner, a sponsor, a
beneficiary, or other individual residing
in the United States at the time of filing
an application or petition may be
required to appear for fingerprinting or
for an interview. A petitioner shall also
be notified when a fingerprinting notice
or an interview notice is mailed or
issued to a beneficiary, sponsor, or other
individual. The applicant, petitioner,
sponsor, beneficiary, or other individual
may appear as requested by the Service,
or prior to the dates and times for
fingerprinting or of the date and time of
interview:

(i) The individual to be fingerprinted
or interviewed may, for good cause,
request that the fingerprinting or
interview be rescheduled; or

(if) The applicant or petitioner may
withdraw the application or petition.

(10) Effect of a request for initial or
additional evidence for fingerprinting or
interview rescheduling—(i) Effect on
processing. The priority date of a

properly filed petition shall not be
affected by a request for missing initial
evidence or request for other evidence.
If an application or petition is missing
required initial evidence, or an
applicant, petitioner, sponsor,
beneficiary, or other individual who
requires fingerprinting requests that the
fingerprinting appointment or interview
be rescheduled, any time period
imposed on Service processing will start
over from the date of receipt of the
required initial evidence or request for
fingerprint or interview rescheduling. If
the Service requests that the applicant
or petitioner submit additional evidence
or respond to other than a request for
initial evidence, any time limitation
imposed on the Service for processing
will be suspended as of the date of
request. It will resume at the same point
where it stopped when the Service
receives the requested evidence or
response, or a request for a decision
based on the evidence.

* * * * *

(13) Effect of failure to respond to a
request for evidence or appearance. If
all requested initial evidence and
requested additional evidence is not
submitted by the required date, the
application or petition shall be
considered abandoned and, accordingly,
shall be denied. Except as provided in
§335.6 of this chapter, if an individual
requested to appear for fingerprinting or
for an interview does not appear, the
Service does not receive his or her
request for rescheduling by the date of
the fingerprinting appointment or
interview, or the applicant or petitioner
has not withdrawn the application or
petition, the application or petition
shall be considered abandoned and,
accordingly, shall be denied.

(14) Effect of request for decision.
Where an applicant or petitioner does
not submit all requested additional
evidence and requests a decision based
on the evidence already submitted, a
decision shall be issued based on the
record. Failure to submit requested
evidence which precludes a material
line of inquiry shall be grounds for
denying the application or petition.
Failure to appear for required
fingerprinting or for a required
interview, or to give required testimony,
shall result in the denial of the related
application or petition.

* * * * *

(e) Fingerprinting—(1) General.
Service regulations in this chapter,
including the instructions to benefit
applications and petitions, require
certain applicants, petitioners,
beneficiaries, sponsors, and other
individuals to be fingerprinted on Form
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FD-258, Applicant Card, for the
purpose of conducting criminal
background checks. On and after
December 3, 1997, the Service will
accept Form FD-258, Applicant Card,
only if prepared by a Service office, a
registered State or local law
enforcement agency designated by a
cooperative agreement with the Service
to provide fingerprinting services
(DLEA), a United States consular office
at United States embassies and
consulates, or a United States military
installation abroad.

(2) Fingerprinting individuals residing
in the United States. Beginning on
December 3, 1997, for naturalization
applications, and on March 29, 1998, for
all other applications and petitions,
applications and petitions for
immigration benefits shall be filed as
prescribed in this chapter, without
completed Form FD-258, Applicant
Card. After the filing of an application
or petion, the Service will issue a notice
to all individuals who require
fingerprinting and who are residing in
the United States, as defined in section
101(a)(38) of the Act, and request their
appearance for fingerprinting at a
Service office or other location
designated by the Service, to complete
Form FD-258, Applicant Card, as
prescribed in paragraph (b)(9) of this
section.

(3) Fingerprinting individuals residing
abroad. Individuals who require
fingerprinting and whose place of
residence is outside of the United
States, must submit a properly
completed Form FD-258, Applicant
Card, at the time of filing the
application or petition for immigration
benefits. In the case of individuals who
reside abroad, a properly completed
Form FD-258, Applicant Card, is one
prepared by the Service, a United States
consular office at a United States
embassy or consulate or a United States
military installation abroad. If an
individual who requires fingerprinting
and is residing abroad fails to submit a
properly completed Form FD-258,
Applicant Card, at the time of filing an
application or petition, the Service will
issue a notice to the individual
requesting submission of a properly
completed Form FD-258, Applicant
Card. The applicant or petitioner will
also be notified of the request for
submission of a properly completed
Form FD-258, Applicant Card. Failure
to submit a properly completed Form
FD-258, Applicant Card, in response to
such a request within the time allotted
in the notice will result in denial of the
application or petition for failure to
submit a properly completed Form FD—
258, Applicant Card. There is no appeal

from denial of an application or petition
for failure to submit a properly
completed Form FD-258, Applicant
Card. A motion to re-open an
application or petition denied for failure
to submit a properly completed Form
FD-258, Applicant Card, will be granted
only on proof that:

(i) A properly completed Form FD—
258, Applicant Card, was submitted at
the time of filing the application or
petition;

(ii) A properly completed Form FD—
258, Applicant Card, was submitted in
response to the notice within the time
allotted in the notice; or

(iii) The notice was sent to an address
other than the address on the
application or petition, or the notice of
representation, or that the applicant or
petitioner notified the Service, in
writing, of a change of address or
change of representation subsequent to
filing and before the notice was sent and
the Service’s notice was not sent to the
new address.

(4) Submission of service fee for
fingerprinting—(i) General. The Service
will charge a fee, as prescribed in
§103.7(b)(1), for fingerprinting at a
Service office or a registered State or
local law enforcement agency
designated by a cooperative agreement
with the Service to provide
fingerprinting services. Applications
and petitions for immigration benefits
shall be submitted with the service fee
for fingerprinting for all individuals
who require fingerprinting and who
reside in the United States at the time
of filing the application or petition.

(ii) Exemptions—(A) Individual
residing abroad. Individuals who
require fingerprinting and who reside
outside of the United States at the time
of filing an application or petition for
immigration benefits are exempt from
the requirement to submit the service
fee for fingerprinting with the
application or petition for immigration
benefits.

(B) Asylum applicants. Asylum
applicants are exempt from the
requirement to submit the service fee for
fingerprinting with the application for
asylum.

(iii) Insufficient service fee for
fingerprinting; incorrect fees.
Applications and petitions for
immigration benefits received by the
Service without the correct service fee
for fingerprinting will not be rejected as
improperly filed, pursuant to paragraph
(a)(7)(i) of this section. However, the
application or petition will not continue
processing and the Service will not
issue a notice requesting appearance for
fingerprinting to the individuals who
require fingerprinting until the correct

service fee for fingerprinting has been
submitted. The Service will notify the
remitter of the filing fee for the
application or petition of the additional
amount required for the fingerprinting
service fee and request submission of
the correct fee. The Service will also
notify the applicant or petitioner, and,
when appropriate, the applicant or
petitioner’s representative, as defined in
paragraph (a)(3) of this section, of the
deficiency. Failure to submit the correct
fee for fingerprinting in response to a
notice of deficiency within the time
allotted in the notice will result in
denial of the application or petition for
failure to submit the correct service fee
for fingerprinting. There is no appeal
from the denial of an application or
petition for failure to submit the correct
service fee for fingerprinting. A motion
to re-open an application or petition
denied for failure to submit the correct
service fee for fingerprinting will be
granted only on proof that:

(A) The correct service fee for
fingerprinting was submitted at the time
of filing the application or petition;

(B) The correct service fee for
fingerprinting was submitted in
response to the notice of deficiency
within the time allotted in the notice; or

(C) The notice of deficiency was sent
to an address other than the address on
the application or petition, or the notice
of representation, or that the applicant
or petitioner notified the Service, in
writing, of a change of address or
change of representation subsequent to
filing and before the notice of deficiency
was sent and the Service’s notice of
deficiency was not sent to the new
address.

(iv) Non-payment of service fee for
fingerprinting. If a check or other
financial instrument used to pay a
service fee for fingerprinting is
subsequently returned as not payable,
the remitter shall be notified and
requested to pay the correct service fee
for fingerprinting and any associated
service charges within 14 calendar days.
The Service will also notify the
applicant or petitioner and, when
appropriate, the applicant or petitioner’s
representative as defined in paragraph
(a)(3) of this section, of the non-payment
and request to pay. If the correct service
fee for fingerprinting and associated
service charges are not paid within 14
calendar days, the application or
petition will be denied for failure to
submit the correct service fee for
fingerprinting.

4.1n §103.7, paragraph (b)(1) is
amended by adding the entry “For
fingerprinting by the Service” before the
entry “DCL System Costs Fee’ to the
listing of fees, to read as follows:
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§103.7 Fees.
* * * * *

b * X *

(1) * x *x
* * * * *
For fingerprinting by the Service. A service
fee of $25 will be charged by the Service for
fingerprinting each applicant, petitioner,
sponsor, or other individual who is required
to complete Form FD-258 in connection with
an application or petition for an immigration
benefit (other than asylum) and whose
residence is in the United States, as defined
in section 101(a)(38) of the Act.

* * * * *

§103.7 [Amended]

5. In §103.7, paragraph (b)(1) is
amended by removing the entry for
“Form 1-850"" from the listing of fees.

PART 204—IMMIGRANT PETITIONS

6. The authority citation for part 204
is revised to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1151, 1153,
1154, 1182, 11864a, 1255, 1641, 8 CFR part 2.

7. Section 204.3 is amended by:

a. Adding the word *“‘and” at the end
of paragraph (c)(1)(iii);

b. Removing paragraph (c)(1)(iv);

c. Redesignating paragraph (c)(1)(v) as
paragraph (c)(1)(iv);

d. Removing paragraph (c)(1)(vi); and

e. Adding a new paragraph (c)(3), to
read as follows:

§204.3 Orphans.
* * * * *
c * K *

(3) After receipt of a properly filed
advanced processing application, the
Service will fingerprint each member of
the married prospective adoptive couple
or the unmarried prospective adoptive
parent, as prescribed in §103.2(e) of this
chapter. The Service will also
fingerprint each additional adult
member of the prospective adoptive
parents’ household, as prescribed in
§103.2(e) of this chapter. The Service
may waive the requirement that each
additional adult member of the
prospective adoptive parents’ household
be fingerprinted when it determines that
such adult is physically unable to be
fingerprinted because of age or medical
condition.

* * * * *

8. Section 204.4 is amended by:

a. Removing paragraph (f)(1)(iv); and

b. Revising the second sentence of
paragraph (d)(1), to read as follows:

§204.4 Amerasian child of a United States
citizen.
* * * * *

d * * *

(1) * * * If the preliminary
processing is completed in a satisfactory

manner, the director shall advise the
petitioner to submit the documentary
evidence required in paragraph (f)(1) of
this section and shall fingerprint the
sponsor in accordance with § 103.2(e) of
this chapter. * * *

* * * * *

PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

9. The authority citation for part 208
continues to read as follows:

Authority: 8 U.S.C. 1103, 1158, 1226, 1252,
1282; 8 CFR part 2.

10. Section 208.7 is amended by
revising paragraph (a)(2), to read as
follows:

§208.7 Employment authorization.

(a) * X %

(2) The time periods within which the
alien may not apply for employment
authorization and within which the
Service must respond to any such
application and within which the
asylum application must be adjudicated
pursuant to section 208(d)(5)(A)(iii) of
the Act shall begin when the alien has
filed a complete asylum application in
accordance with §§208.3 and 208.4.
Any delay requested or caused by the
applicant shall not be counted as part of
these time periods, including delays
caused by failure without good cause to
follow the requirements for fingerprint
processing. Such time periods shall also
be extended by the equivalent of the
time between issuance of a request for
evidence pursuant to § 103.2(b)(8) of
this chapter and the receipt of the
applicant’s response to such request.

* * * * *

11. Section 208.10 is revised to read

as follows:

§208.10 Failure to appear at an interview
before an asylum officer or failure to follow
requirements for fingerprint processing.
Failure to appear for a scheduled
interview without prior authorization
may result in dismissal of the
application or waiver of the right to an
interview. Failure to comply with
fingerprint processing requirements
without good cause may result in
dismissal of the application or waiver of
the right to an adjudication by an
asylum officer. Failure to appear shall
be excused if the notice of the interview
or fingerprint appointment was not
mailed to the applicant’s current
address and such address had been
provided to the Office of International
Affairs by the applicant prior to the date
of mailing in accordance with section
265 of the Act and regulations
promulgated thereunder, unless the

asylum officer determines that the
applicant received reasonable notice of
the interview or fingerprinting
appointment. Failure to appear at the
interview or fingerprint appointment
will be excused if the applicant
demonstrates that such failure was the
result of exceptional circumstances.

12. Section 208.14 is amended by
revising paragraph (b)(2), to read as
follows:

§208.14 Approval, denial, or referral of
application.
* * * * *

b * X *

(2) If the alien appears to be
deportable, excludable or removable
under section 240 of the Act, the asylum
officer shall either grant asylum or refer
the application to an immigration judge
for adjudication in deportation,
exclusion, or removal proceedings. An
asylum officer may refer such an
application after an interview
conducted in accordance with §208.9,
or if, in accordance with §208.10, the
applicant is deemed to have waived his
or her right to an interview or an

adjudication by an asylum officer.
* * * * *

PART 209—ADJUSTMENT OF STATUS
OF REFUGEES AND ALIENS
GRANTED ASYLUM

12. The authority citation for part 209
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1157, 1158,
1159, 1228, 1252, 1282; 8 CFR part 2.

13. Section 209.1 is amended by
revising the third sentence of paragraph
(b), to read as follows:

§209.1 Admission for permanent
residence after 1 year.
* * * * *

(b) * * * If the refugee entrant has
been physically present in the United
States for at least 1 year, Form G-325A,
Biographic Information, will be
processed, and the refugee entrant shall
be fingerprinted on Form FD-258,
Applicant Card, as prescribed in
§103.2(e) of this chapter. * * *

14. Section 209.2 is amended by
removing the second sentence of
paragraph (c), and adding two sentences
in its place, to read as follows:

§209.2 Adjustment of status of alien
granted asylum.
* * * * *

(c) * * * A separate application must
be filed by each alien. If the alien is 14
years of age or older, the application
must be accompanied by a completed
Form G-325A, Biographic Information,
and the alien shall be fingerprinted on
Form FD-258, Applicant Card, as
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prescribed in 8 103.2(e) of this chapter.

* * *

* * * * *

PART 244—TEMPORARY PROTECTED
STATUS FOR NATIONAL OF
DESIGNATED STATES

15. The authority citation for part 244
continues to read as follows:

Authority: 8 U.S.C. 1103, 1254, 1254a note,
8 CFR part 2.

16. Section 244.6 is revised to read as
follows:

§244.6 Application.

An application for Temporary
Protected Status shall be made in
accordance with § 103.2 of this chapter
except as provided herein. Each
application must be filed with the filing
and fingerprinting fees, as provided in
§103.7 of this chapter, by each
individual seeking temporary protected
status, except that the filing fee for the
Form |I-765 will be charged only for
those aliens who are nationals of El
Salvador, and are between the ages of 14
and 65 (inclusive), and are requesting
work authorization. Each application
must consist of a completed Form 1-821,
Application for temporary protected
status, Form 1-765, Application for
Employment Authorization, two
identification photographs (12" x
1%2"), and supporting evidence as
provided in § 240.9 of this chapter.
Every applicant who is 14 years of age
or older shall be fingerprinted on Form
FD-258, Applicant Card, as prescribed
in 8103.2(e) of this chapter.

PART 245—ADJUSTMENT OF STATUS
TO THAT OF PERSON ADMITTED FOR
PERMANENT RESIDENCE

17. The authority citation for part 245
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1255;
8 CFR part 2.

18. Section 245.7 is amended by
revising paragraph (a), to read as
follows:

§245.7 Adjustment of status of certain
Soviet and Indochinese parolees under the
Foreign Operations Appropriations Act for
Fiscal Year 1990 (Pub. L. 101-167).

(a) Application. Each person applying
for benefits under section 599E of Public
Law 101-167 (103 Stat. 1195, 1263)
must file Form 1-485, Application to
Register Permanent Residence or Adjust
Status, with the director having
jurisdiction over the applicant’s place of
residence and must pay the appropriate
filing and fingerprinting fee, as
prescribed in 8 103.7 of this chapter.
Each application shall be accompanied

by Form 1-643, Health and Human
Services Statistical Data for Refugee/
Asylee Adjusting Status, and the results
of a medical examination given in
accordance with §245.8. In addition, if
the applicant has reached his or her
14th birthday but is not over 79 years
of age, the application shall be
accompanied by a completed Form G—
325A, Biographic Information, and the
applicant shall be fingerprinted on Form
FD-258, Applicant Card, as prescribed
in §103.2(e) of this chapter.

* * * * *

PART 264—REGISTRATION AND
FINGERPRINTING OF ALIENS IN THE
UNITED STATES

19. The authority citation for part 264
continues to read as follows:

Authority: 8 U.S.C. 1103, 1201, 1201a,
1301-1305.

20. Section 264.2 is amended by:

a. Removing and reserving paragraph
(©)Giii); _

b. Removing and reserving paragraph
(©@)iii); _

c. Removing the phrase “, or his/her
fingerprints on Form FD-258" from
paragraph (c)(3);

d. Redesignating paragraphs (d)
through (h) as paragraphs (e) through (i),
respectively; and by

e. Adding a new paragraph (d), to read
as follows:

§264.2 Application for creation of record
of permanent residence.

(d) Fingerprinting. After filing an
application, each applicant 14 years of
age or older shall be fingerprinted on
Form FD-258, Applicant Card, as
prescribed in §103.2(e) of this chapter.

21. Section 264.5 is amended by:

a. Removing paragraph (e)(1)(v);

b. Redesignating paragraphs (€)(3)(i)
and (e)(3)(ii) as paragraphs (e)(3)(ii) and
©@)ii); o

c. Adding the word “‘fingerprinting,”
immediately after the phrase *“‘person
filing,” in newly redesignated paragraph
(e)(3)(iii); and by

d. Adding a new paragraph (e)(3)(i), to
read as follows:

§264.5 Application for a replacement Alien
Registration Card.
* * * * *

e * X *

ES)) * X *

(i) Fingerprinting. After filing an 1-90
application, each applicant shall be
fingerprinted on Form FD-258,
Applicant Card, as prescribed in
§103.2(e) of this chapter.

* * * * *

PART 299—IMMIGRATION FORMS

2. The authority citation for part 299
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 8 CFR part
2.

§299.1 [Amended]

23. Section 299.1 is amended in the
table by removing the entries for Form
“1-850" and “I-850A".

§299.5 [Amended]

24. Section 299.5 is amended in the
table by removing the entries for Forms
“1-850" and “I-850A"".

PART 316—GENERAL
REQUIREMENTS FOR
NATURALIZATION

25. The authority citation for part 316
continues to read as follows:

Authority: 8 U.S.C. 1103, 1181, 1182, 1443,
1447; 8 CFR part 2.

26. Section 316.4 is amended by:

a. Adding the word “and” at the end
of paragraph (a)(2);

b. Removing paragraph (a)(3);

c. Redesignating paragraph (a)(4) as
paragraph (a)(3);

d. Redesignating paragraph (b) as
paragraph (c); and by

e. Adding a new paragraph (b), to read
as follows:

§316.4 Application; documents.
* * * * *

(b) Each applicant who files Form N—
400, Application for Naturalization,
shall be fingerprinted on Form FD-258,
Applicant Card, as prescribed in
§103.2(e) of this chapter.

* * * * *

PART 332—NATURALIZATION
ADMINISTRATION

27. The authority citation for part 332
continues to read as follows:

Authority: 8 U.S.C. 1103, 1443, 1447.

§332.2 [Amended]

28. Section 332.2 is amended by:

a. Removing the words ““‘and
fingerprinting” from the section
heading; and by

b. Removing the phrase *,
fingerprinting services or both” from the
end of the first sentence.

PART 335—EXAMINATION ON
APPLICATION FOR NATURALIZATION

29. The authority citation for part 335
continues to read as follows:

Authority: 8 U.S.C. 1103, 1443, 1147.

30. Section 335.2 is amended by:

a. Redesignating paragraphs (b)
through (e) as paragraphs (c) through (f),
respectively; and by
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b. Adding a new paragraph (b), to read
as follows:

§335.2 Examination of applicant.
* * * * *

(b) Completion of criminal
background checks before examination.
The Service will notify applicants for
naturalization to appear before a Service
officer for initial examination on the
naturalization application only after the
Service has received a definitive
response from the Federal Bureau of
Investigation that a full criminal
background check of an applicant has
been completed. A definitive response
that a full criminal background check on
an applicant has been completed
includes:

(1) Confirmation from the Federal
Bureau of Investigation that an
applicant does not have an
administrative or a criminal record;

(2) Confirmation from the Federal
Bureau of Investigation that an
applicant has an administrative or a
criminal record; or

(3) Confirmation from the Federal
Bureau of Investigation that two
properly prepared fingerprint cards
(Form FD-258) have been determined
unclassifiable for the purpose of
conducting a criminal background
check and have been rejected.
* * * * *

Dated: March 10, 1998.
Doris Meissner,
Commissioner, Immigration, and
Naturalization Service.
[FR Doc. 98-6828 Filed 3—16-98; 8:45 am]
BILLING CODE 4410-10-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 9
RIN 3150-AF78

Electronic Freedom of Information Act:
Implementation; Correction

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule; correction.

20555-0001, telephone 301-415-7162,
e-mail dim1@nrc.gov.

1. On page 2878, in the second
column, in the first sentence of
§9.21(b), insert a hyphen between
“publicly’” and ““available,” and in the
second line of the introductory text of
§9.21(c), insert a hyphen between
“publicly’”’ and “‘available.”

2. On page 2878, in the third column,
in the last line of 8 9.21(f), the Internet
address is corrected to read ‘““http://
www.nrc.gov/.”

3. On page 2833, in the third column,
the section heading for §9.45 is
corrected to read, **§9.45 Annual report
to the Attorney General of the United
States”’, and in the first sentence of
§9.45(b), the ““:”" is removed after the
word “‘as”, and the Internet address is
corrected to read “‘http://www.nrc.gov/

Dated at Rockville, Maryland, this 11th day
of March 1998.

For the Nuclear Regulatory Commission.
David L. Meyer,

Chief, Rules and Directives Branch, Division
of Administrative Services, Office of
Administration.

[FR Doc. 98-6822 Filed 3—-16-98; 8:45 am]

BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-ASW-20]

Revision of Class E Airspace;
Eastland, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; Request for
comments.

SUMMARY: This document corrects a
notice appearing in the Federal Register
on January 20, 1998 (63 FR 2873). This
action is necessary to correct
miscellaneous errors in the codified text
of the final rule.

DATES: Effective February 19, 1998.

FOR FURTHER INFORMATION CONTACT:
David L. Meyer, Chief, Rules and
Directives Branch, Division of
Administrative Services, Office of
Administration, Washington, D.C.

SUMMARY: This amendment revises the
Class E airspace at Eastland, TX. The
development of a Nondirectional Radio
Beacon (NDB) Standard Instrument
Approach Procedure (SIAP) and a
Global Positioning System (GPS) SIAP
to runway (RWY) 35 at Eastland
Municipal Airport, Eastland, TX, has
made this rule necessary. This action is
intended to provide adequate controlled
airspace extending upward from 700
feet or more above the surface for
Instrument Flight Rules (IFR) operations
at Eastland Municipal Airport, Eastland,
TX.
DATES: Effective 0901 UTC, June 18,
1998.

Comments must be received on or
before May 1, 1998.

ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Docket No. 98—-ASW-20, Fort
Worth, TX 76193-0520.

The official docket may be examined
in the Office of the Regional Counsel,
Federal Aviation Administration,
Southwest Region, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 AM and 3:00 PM, Monday
through Friday, except Federal holidays.
An informal docket may also be
examined during normal business hours
at the Airspace Branch, Air Traffic
Division, Federal Aviation
Administration, Southwest Region,
Room 414, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0520, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR Part 71 revises
the Class E airspace at Eastland, TX. The
development of NDB and GPS SIAP’s to
RWY 35 at Eastland Municipal Airport,
Eastland, TX, has made this action
necessary. The intended effect of this
action is to provide adequate controlled
airspace extending upward from 700
feet or more above the surface for
Instrument Flight Rules (IFR) operations
at Eastland Municipal Airport, Eastland,
TX.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
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rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available both before
and after the closing date for comments
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: Comments to Docket
No. 98—ASW-20. The postcard will be
date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism assessment.

Further, the FAA has determined that
this regulation is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. Since this rule involves
routine matters that will only affect air
traffic procedures and air navigation, it
does not warrant preparation of a
Regulatory Flexibility Analysis because
the anticipated impact is so minimal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR Part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005: Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Eastland, TX [Revised]

Eastland Municipal Airport, TX

(lat. 32°24'49" N., long. 98°48'35" W.)
Old Rip RBN

(lat. 32°23'55" N., long. 98°48'37"" W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Eastland Municipal Airport and
within 8 miles east and 4 miles west of the
182° bearing from the Old Rip RBN extending

from the 6.4-mile radius to 10.4 miles south
of the airport.
* * * * *

Issued in Fort Worth, TX, on March 4,
1998.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 98-6814 Filed 3—16-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ASW-19]

Revision of Class E Airspace; Gallup,
NM

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This amendment revises the
Class E airspace at Gallup, NM. The
development of a Global Positioning
System (GPS) Standard Instrument
Approach Procedure (SIAP) to runway
(RWY) 6 at Gallup Municipal Airport,
Gallup, NM, has made this rule
necessary. This action is intended to
provide adequate controlled airspace
extending from 700 feet or more above
the surface for Instrument Flight Rules
(IFR) operations at Gallup Municipal
Airport, Gallup, NM.

DATES: Effective 0901 UTC, June 18,
1998.

Comments must be received on or
before May 1, 1998.

ADDRESSES: Send comments on the rule
in triplicate to Manager, Airspace
Branch, Air Traffic Division, Federal
Aviation Administration Southwest
Region, Docket No. 98—-ASW-19, Fort
Worth, TX 76193-0520.

The official docket may be examined
in the Office of the Regional Counsel,
Southwest Region, Federal Aviation
Administration, 2601 Meacham
Boulevard, Room 663, Fort Worth, TX,
between 9:00 AM and 3:00 PM, Monday
through Friday, except Federal holidays.
An informal docket may also be
examined during normal business hours
at the Airspace Branch, Air Traffic
Division, Federal Aviation
Administration, Southwest Region,
Room 414, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0520, telephone 817—
222-5593.
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SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 revises
the Class E airspace at Gallup, NM. The
development of a GPS SIAP to RWY 6
at Gallup Municipal Airport, Gallup,
NM, has made this action necessary.
The intended effect of this action is to
provide adequate controlled airspace
extending from 700 feet or more above
the surface for Instrument Flight Rules
(IFR) operations at Gallup Municipal
Airport, Gallup, NM.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9E, dated September 10,
1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. A
substantial number of previous
opportunities provided to the public to
comment on substantially identical
actions have resulted in negligible
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn

in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action is needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date, for comments
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: Comments to Docket
No. 98—ASW-19. The postcard will be
date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

Further, the FAA has determined that
this regulation is noncontroversial and
unlikely to result in adverse or negative
comments and only involves an
established body of technical
regulations that require frequent and
routine amendments to keep them
operationally current. Therefore, |
certify that this regulation (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. Since this rule involves
routine matters that will only affect air
traffic procedures and air navigation, it
does not warrant preparation of a
Regulatory Flexibility Analysis because
the anticipated impact is so minimal.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration amends 14
CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6005: Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW NM E5 Gallup, NM [Revised]

Gallup Municipal Airport, NM

(lat. 35°30'40"N., long. 108°47'22""W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Gallup Municipal Airport and with
3.8 miles each side of the 250° bearing from
the Gallup Municipal Airport extending from
the 6.7-mile radius to 12.6 miles southwest
of the airport and within 2 miles each side
of the 074° bearing from the airport extending
from the 6.7-mile radius to 9.1 miles east of
the airport and that airspace extending
upward from 1200 feet above the surface
within an area bounded by a line beginning
at lat. 35°47'30""N., long. 108°34'02"'W.; to lat.
35°26'50"N., long. 108°34'02""W.; to lat
35°13'15"N., long. 109°06'02"'W.; to lat.
35°20'25"N., long. 109°10'42"W.; to lat.
35°52'00"N., long. 108°47'02""W.; to point of
beginning excluding that airspace within the
New Mexico, NM, Class E airspace area.
* * * * *

Issued in Fort Worth, TX, on March 4,
1998.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 98-6815 Filed 3—16-98; 8:45 am]

BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-AAL-11]

Revocation of Class E Airspace;
Wrangell, AK, and Petersburg, AK

AGENCY: Federal Aviation
Administration (FAA) DOT.
ACTION: Final rule.

SUMMARY: This action revokes the Class
E surface area airspace at Wrangell, AK,
and Peterburg, AK. Plans to develop
Required Navigation Performance (RNP)
instrument approach procedures at
these airports have been canceled or
delayed indefinitely. Consequently, the
surface areas at Wrangell Airport and
Petersburg James A Johnson Airport are
not longer necessary for air traffic
operations. This action will result in the
affected airspace reverting to Class G.
EFFECTIVE DATE: 0901 Coordinated
Universal Time (UTC), April 16, 1998.
FOR FURTHER INFORMATION CONTACT:
Robert van Haastert, Operations Branch,
AAL-538, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number: (907) 271-5863;
email: Robert.van.Haastert@faa.dot.gov;
Internet: http://www.alaska.faa.gov/at or
at http://www.mmac.jccbi.gov/aal/at or
at http://162.58.28.41/at.
SUPPLEMENTARY INFORMATION:

Background

In May 1996, rulemaking actions were
initiated to create surface area airspace
at the Wrangell Airport and the
Petersburg James A Johnson Airport to
support new RNP instrument approach
procedures. Alaska Airlines planned to
develop RNP approaches to runways 27
and 9 at Wrangell Airport, and for
runways 4 and 22 at Petersburg James A
Johnson Airport. These new RNP
approaches were to be designed with
minimums below 700 feet Above
Ground Level (AGL). The establishment
of surface areas at both airports were
requested and the Notice of Proposed
Rulemaking (NPRM) was published
June 24, 1996 (61 FR 32372). No
comments to the NPRM were received
and the final rule was published
October 16, 1996 (61 FR 53844),
establishing new surface areas for
Wrangell Airport and Petersburg James
A Johnson Airport. After the Juneau
Sectional Aeronautical Chart, 37th
edition, was published on April 24,
1997, the FAA received one
Congressional Inquiry and additional
letters of concern and objections to the

surface areas at both airports. Letters
have been received from Sunrise
Aviation INC., Nordic Air, Temsco
Helicopters INC., Pacific Wing INC.,
Taquan Air, and Hawkair Aviation
Services LTD objecting to the
establishment of these surface areas
without an apparent purpose and usage.
Alaska Airlines has informed the FAA
that their RNP instrument approach
development for Wrangell Airport and
Petersburg James A Johnson Airport has
been delayed and that development of
new RNP approaches is not scheduled
in the immediate future.

On December 3, 1997, a proposal to
amend part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revise
the Class E airspace at Wrangell, AK,
and Petersburg, AK, was published in
the Federal Register (62 FR 63917).
Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No negative comments to the proposal
were received. Letters confirming their
support for this proposal were received
from Sunrise Aviation INC., Nordic Air,
Temsco Helicopters INC., Pacific Wing
INC., Taguan Air, and Hawkair Aviation
Services LTD. Thus, the rule is adopted
as written.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) revokes the Class E airspace at
Wrangell, AK, and Petersburg, AK. The
coordinates for this airspace docket are
based on North American Datum 83.
The Class E airspace areas designated as
surface areas for an airport are
published in paragraph 6002 of FAA
Order 7400.9E, Airspace Designations
and Reporting Points, dated September
10, 1997, and effective September 16,
1997, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be removed
subsequently from the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,

when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 6002 The Class E airspace areas
listed below are designated as a surface area

for an airport.
* * * * *

AAL AK E2 Petersburg, AK [Removed]
* * * * *
AAL AK E2 Wrangell, AK [Removed]

* * * * *

Issued in Anchorage, AK, on March 9,
1998.

Willis C. Nelson,

Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 98-6820 Filed 3—-16-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-ASW-25]

Revision of Class E Airspace; Gallup,
NM

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct Final Rule; Withdrawal.

SUMMARY: This action withdraws a
Direct Final Rule (DFR) published in the
Federal Register on December 15, 1997,
which revised the Class E airspace at
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Gallup, NM. The DFR was to provide
adequate controlled airspace extending
upward from 700 feet above the surface
for Instrument Flight Rules (IFR)
operations at Gallup Municipal Airport,
Gallup, NM. The description of the
airspace in the DFR incorrectly
described the airspace necessary to
contain aircraft IFR operations at
Gallup, NM. Accordingly, the DFR as
published, is withdrawn.

DATES: The direct final rule published at
62 FR 65606 is withdrawn on March 17,
1998.

FOR FURTHER INFORMATION CONTACT:

Donald J. Day, System Management
Branch, Federal Aviation
Administration, Southwest Region, Fort
Worth, TX 76193-0530 telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION: On
December 15, 1997 (62 FR 65606), a
DFR was published in the Federal
Register to revise Class E airspace at
Gallup, NM. The intended effect of the
DFR was to provide adequate controlled
airspace extending upward from 700
feet or more above the surface for IFR
operations at Gallup Municipal Airport,
Gallup, NM. The description of the
airspace in the DFR incorrectly
described the airspace necessary to
contain aircraft IFR operations at
Gallup, NM. Accordingly, the DFR
published in the Federal Register on
December 15, 1997 (62 FR 65606) is
withdrawn. Since this action only
withdraws a DFR, it is neither a
proposed nor a final rule and therefore
is not covered under Executive Order
12866, the Regulatory Flexibility Act, or
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979).

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Withdrawal of Direct Final Rule

Accordingly, pursuant to the
authority delegated to me, Airspace
Docket No. 97-ASW-25, as published in
the Federal Register on December 15,
1997 (62 FR 65606), is withdrawn.

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

Issued in Fort Worth, TX, on March 4,
1998.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 98-6816 Filed 3—16-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 97-ASW-26]

Revision of Class E Airspace;
Eastland, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct Final Rule; Withdrawal.

SUMMARY: This action withdraws the
Direct Final Rule (DFR) published in the
Federal Register on February 12, 1998,
which revised Class E airspace at
Eastland, TX. The DFR was to provide
adequate controlled airspace extending
upward from 700 feet above the surface
for Instrument Flight Rules (IFR)
operations at Eastland Municipal
Airport, Eastland, TX. The description
of the airspace in the DFR incorrectly
described the airspace necessary to
contain aircraft IFR operations at
Eastland, TX. Accordingly, the DFR as
published, is withdrawn.

DATES: The direct final rule published at
63 FR 7063 is withdrawn on March 17,
1998.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Federal
Aviation Administration, Southwest
Region, Fort Worth, TX 76193-0530;
telephone 817-222-5593.
SUPPLEMENTARY INFORMATION: On
February 12, 1998 (63 FR 7063), a DFR
was published in the Federal Register to
revise Class E airspace at Eastland, TX.
The intended effect of the DFR was to
provide adequate controlled airspace
extending upward from 700 feet or more
above the surface for IFR operations at
Eastland Municipal Airport, Eastland,
TX. The description of the airspace in
the DFR incorrectly described the
airspace necessary to contain aircraft
IFR operations at Eastland Municipal
Airport, Eastland, TX. Accordingly, the
DFR published in the Federal Register
on February 12, 1998, is withdrawn.
Since this action only withdraws a DFR,
it is neither a proposed nor a final rule
and therefore is not covered under
Executive Order 12866, the Regulatory
Flexibility Act, or DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979).

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

Withdrawal of Direct Final Rule

Accordingly, pursuant to the
authority delegated to me, Airspace
Docket No. 97-ASW-26, as published in

the Federal Register on February 12,
1998 (63 FR 7063), is withdrawn.
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

Issued in Fort Worth, TX, on March 4,
1998.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 98-6817 Filed 3—16-98; 8:45 am]
BILLING CODE 4910-13-M

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1274

Miscellaneous Revisions to the NASA
Grant and Cooperative Agreement
Handbook, Section D

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: The NASA Grant and
Cooperative Agreement Handbook
regulation is published in the Code of
Federal Regulations. This is a final rule
to amend the Handbook to: require the
centers to discuss whether any special
provisions might be needed for a
cooperative agreement which extends
over three years or requires a NASA
cash contribution of more than $20M;
require that NASA non-cash
contributions reflect the total cost of
those contributions; require that a
NASA Form 1678 be used to designate
the NASA Technical Officer on
cooperative agreements; require that a
new provision be used which
summarizes the reports required to be
submitted under the cooperative
agreement; and miscellaneous changes
made to conform to the new FAR Part
15.

EFFECTIVE DATE: March 17, 1998.

FOR FURTHER INFORMATION CONTACT:
Thomas L. Deback, NASA, Office of
Procurement, Contract Management
Division (Code HK), (202) 358-0431.
SUPPLEMENTARY INFORMATION:

Background

The NASA Grant and Cooperative
Agreement Handbook is the NASA
regulation for awarding and
administering grants and cooperative
agreements (14 CFR Part 1260). Subpart
D provides the policy and text of
provisions for cooperative agreements
with commercial firms and addresses
NASA’s authority, definitions,
applicability, amendments,
publications, deviations, pre-award
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requirements and post-award
requirements.

Impact

NASA certifies that this regulation
will not have a significant economic
impact on a substantial number of small
business entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
This final rule does not impose any
reporting or recordkeeping requirements
subject to the Paper Reduction Act.

List of Subjects in 14 CFR Part 1274

Grant programs—science and
technology.
Tom Luedtke,
Associate Administrator for Procurement.

Accordingly, 14 CFR Part 1274 is
amended as follows:

1. The authority citation for 14 CFR
Part 1274 continues to read as follows:

Authority: 42 U.S.C 2473(c)(1).

2.1n §1274.105, paragraph (b)(8) is
added to read as follows:

§1274.105 Approval of Cooperative
Agreement Notices (CANs) and cooperative
agreements.

* * * * *

(b) * Kx x
(8) If the term of the cooperative
agreement is anticipated to exceed 3
years and/or if the Government cash
contribution is expected to exceed
$20M, address anticipated changes, if
any, to the provisions (see
§1274.202(f)).
*

* * * *
3.1n §1274.202, paragraph (c)(6) is
amended by adding three sentences at

the end of the paragraph, and a new
paragraph (f) is added to read as follows:

§1274.202 Solicitations and proposals.

(6) * * * The Government’s resource
share should fully reflect the total cost
of the cash and non-cash contributions.
With respect to the non-cash
contribution, a fully burdened cost
estimate of personnel, facilities, and
other expenses should be utilized. It is
recognized that this will be an estimate
in some cases, but the cost principles in
Section 9091-5 of the NASA Financial
Management Manual should be adhered
to.

* * * * *

(F) The provisions set forth in
§1274.901 are generally considered
appropriate for agreements not
exceeding 3 years and/or a Government
cash contribution not exceeding $20M.
For cooperative agreements expected to
be longer than 3 years and/or involve a
Government cash contribution
exceeding $20M, consideration should
be given to provisions which place
additional restrictions on the recipient
in terms of validating performance and
accounting for funds expended.

4.1n 81274.204, paragraph (b)(1), the
third and last sentences in paragraph
(b)(3), and the last sentence in
paragraph (d)(2) are revised to read as
follows:

§1274.204 Evaluation and selection.

* * * * *

(b) * * * (1) Competitive technical
proposal information shall be protected
in accordance with 48 CFR (FAR)
15.207, Handling proposals and
information. Unsolicited proposals shall
be protected in accordance with 48 CFR
(FAR) 15.608, Prohibitions, and 48 CFR
(FAR) 15.609, Limited use of data.

* * * * *

(3) * * * The use of outside evaluators
shall be approved in accordance with 48

shall be affixed to data provided to
outside evaluators:
Government Notice for Handling Proposals
This proposal shall be used and disclosed
for evaluation purposes only, and a copy of
this Government notice shall be applied to
any reproduction or abstract thereof. Any
authorized restrictive notices which the
submitter places on this proposal shall also
be strictly complied with.
* * * * *

(d) * % %

(2) * * * An analysis consistent with
48 CFR (FAR) 15.404-1(c), 15.404-1(c),
and 15.404-2 should be performed.

* * * * *

5.In §1274.301, the following
sentence is added at the end of the
paragraph to read as follows:

§1274.301 Delegation of administration.

* * * NASA Form 1678 will be used
to delegate responsibilities to the NASA
Technical Officer.

6. In §1274.901, the second sentence
is revised to read as follows:

§1274.901 Other provisions and special
conditions.

* * * The provisions at §§1274.902
through §1274.909 and the provision at
§1274.933 are to be incorporated in full
text substantially as stated in this part.
* * X *x

7. Section 1274.933 is added to read
as follows:

§1274.933 Summary of recipient reporting
responsibilities.

Summary of Recipient Reporting
Responsibilities (DEC 1997)

This cooperative agreement requires the
recipient to submit a number of reports.
These reporting requirements are
summarized below. In the event of a conflict
between this provision and other provisions
of the cooperative agreement requiring

* * * * CFR (NFS) 1815.207—-70(b). * * * A reporting, the other provisions take

(c)* > =* cover sheet with the following legend precedence.

[The Grants Officer may add/delete reporting requirements as appropriate.]
Report Frequency Reference

Report of Joint NASA/Recipient | AS required .........cccoceeiiiriiiiicniiieiic e 1274.911 Patent Rights (Paragraph (b)(4).

Inventions.
Interim  Report of Reportable | Every 12 months .......cccooveiiiiiiiiiienieneenec e 1274.912 Patent Reportable ltems Rights—Retention by

Items. the Recipient (Large Business) (Paragraph (e)(3)(i)).

Final Report of Reportable Items
Disclosure of Subject Inventions
cipient.
Election of Title Subject Invention
Listing of Subject Inventions

Subject Inventions Finall Report ..

3 months after completion

Within 2 months after inventor discloses it to Re-

1 year after disclosure of the subject invention if
a statutory bar exists, otherwise within 2 years.
Every 12 months from the date of the agreement

Prior to close-out of the agreement .....................

1274.912 Patent Rights—Retention by the Recipient
(Large Business) (Paragraph (e)(3)(ii)).

1274.912 Patent Rights—Retention by the Recipient
(Large Business) (Paragraph (c)(2)) or 1274.913 Pat-
ent Rights—Retention by the Recipient (Small Busi-
ness) (Paragraph (c)(1)).

1274.913 Patent Rights—Retention by the Recipient
(Small Business) (Paragraph (c)(2)).

1274.913 Patent Rights—Retention by the Recipient
(Small Business) (Paragraph (f)(5)(i)).

1274.913 Retention by the Recipient (Small Business)
(Paragraph (f)(5)(ii)).
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[The Grants Officer may add/delete reporting requirements as appropriate.]

Report

Frequency

Reference

Notification of Decision to forego
Patent Protection.

Notification of a Subcontract
Award.

Utilization of Subject Invention ....

Notice of Proposed Transfer of
Technology.
Performance Report

Summary of Research ................

Annual Inventory Report ..............
Final Inventory Report .................

Promptly upon award of a subcontract

Annually ...

30 days expiration of the response period ...........

Prior to transferring technology to foreign firm or
institution.

60 days prior to the anniversary date of the
agreement (except final year).

90 days after completion of agreement ................

1274.913 Patent Rights—Retention by the Recipient
(Small Business) (Paragraph (f)(3)).

1274.912 Patent Rights—Retention by the Recipient
(Large Business) (Paragraph (g)(3)) or 1274.913 Pat-
ent Rights—Retention by the Recipient (Small Busi-
ness) (Paragraph (g)(3)).

1274.913 Patent Rights—Retention by the Recipient
(Small Business) (Paragraph (h)).

1274.915 Restrictions on Sale or Transfer of Technology
to Foreing Firms or Institutions (Paragraph (b)).

1274.921 Publications Reports: Non-Proprietary Re-
search Results (Paragraph (d)(1)).

1274.921 Publications and Reports: Non-Proprietary Re-

Annually by October 31 ........ccceviiiiiiiiiieiiciiee
60 days after expiration date of agreement

search Results (Paragraph (d)(2)).
1274.923 Equipment and Other Property (Paragraph (g)).
1274.923 Equipment and Other Property (Paragraph (g)).

[FR Doc. 98-6675 Filed 3-16-98; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF THE TREASURY

Customs Service
[T.D. 98-24]

19 CFR Part 101

Customs Service Field Organization;
Designation of Kodiak, Alaska, as a
Customs Port of Entry

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations pertaining to the
field organization of Customs by
designating Kodiak, Alaska, as a
Customs port of entry and removing its
designation as a Customs station. As
part of the Treasury and General
Government Appropriations Act, 1998
(Pub. L. 105-61 of October 10, 1997),
Congress directed the Secretary of the
Treasury to establish Kodiak, Alaska, as
a port of entry.

EFFECTIVE DATE: April 16, 1998.

FOR FURTHER INFORMATION CONTACT:
Harry Denning, Office of Field
Operations, (202) 927-0196.
SUPPLEMENTARY INFORMATION:

Background

Section 123 of the Treasury and
General Government Appropriations
Act, 1998 (Pub. L. 105-61 of October 10,
1997), provides:

Notwithstanding any other provision of
law, the Secretary of the Treasury shall
establish the port of Kodiak, Alaska as a port
of entry and United States Customs Service
personnel in Anchorage, Alaska shall service

such port of entry. There are authorized to be
appropriated such sums as necessary to cover
the costs associated with the performance of
customs functions using such United States
Customs Service personnel.

This document amends § 101.3,
Customs Regulations (19 CFR 101.3) to
establish a port of entry at Kodiak,
Alaska, in accordance with the
Congressional direction set forth in Pub.
L. 105-61. The port of Kodiak, Alaska,
will be serviced by United States
Customs Service personnel from
Anchorage, Alaska. This document also
amends § 101.4, Customs Regulations
(19 CFR 101.4) to remove the listing of
Kodiak as a Customs station with
Anchorage as its supervisory port of
entry.

Port Limits

The port limits of the port of Kodiak,
Alaska, will be the Kodiak city limits.

Regulatory Flexibility Act

Because this document relates to
agency management and organization
and because this amendment is directed
by Congress, this document is not
subject to the notice and public
procedure requirements of 5 U.S.C. 553.
Accordingly, this document is not
subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Executive Order 12866

This document does not meet the
criteria for a “significant regulatory
action’” as specified in Executive Order
12866.

Drafting Information: The principal
author of this document was Janet L.
Johnson. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 101

Customs duties and inspection,
Customs ports of entry, Exports,
Imports, Organization and functions
(Government agencies).

Amendment To The Regulations

Accordingly, part 101 of the Customs
Regulations is amended as set forth
below.

PART 101—GENERAL PROVISIONS

1. The general authority citation for
part 101 and the specific authority
citation for §101.3 continue to read as
follows:

Authority: 5 U.S.C. 301, 19 U.S.C. 2, 66,

1202 (General Note 20, Harmonized Tariff
Schedule of the United States), 1623, 1624.

Sections 101.3 and 101.4 also issued
under 19 U.S.C. 1 and 58b;

* * * * *

§101.3 [Amended]

2. Section 101.3(b)(1) is amended by
adding, in alphabetical order under the
state of Alaska, the listing ““Kodiak’ in
the “Ports of entry’”” column and,
adjacent to this entry, “T.D. 98-24" in
the “Limits of port” column.

§101.4 [Amended]

3. Section 101.4(c) is amended by
removing in the list of Customs stations
the entry under the State of Alaska for
Kodiak.

Samuel H. Banks,
Acting Commissioner of Customs.

Approved: February 26, 1998.
Dennis M. O’Connell,

Acting Deputy Assistant Secretary of the
Treasury.

[FR Doc. 98-6879 Filed 3-16-98; 8:45 am]
BILLING CODE 4820-02-P
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DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 142
[T.D. 98-25]
RIN 1515-AB27

Publication of Filer Codes

AGENCY: Customs Service, Treasury.
ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to provide for the
availability by electronic means of the
code assigned by Customs to identify
frequent entry filers. This action is
expected to assist port authorities,
sureties, carriers, customs brokers,
bonded warehouse operators, and others
involved with import transactions in
identifying those who enter
merchandise into the United States so
that they can expedite their services
regarding the importations. It is
anticipated that the adoption of this
amendment will eliminate paperwork
burdens on those involved with import
transactions by identifying who is
responsible for the specific importation.

EFFECTIVE DATE: April 16, 1998.

FOR FURTHER INFORMATION CONTACT: For
Operational matters: Angela Downey,
Office of Trade Compliance, Office of
Field Operations, (202) 927-1082; For
Legal matters: Jerry Laderberg, Entry
Procedures & Carriers Branch, Office of
Regulations and Rulings, (202) 927-
2269.

SUPPLEMENTARY INFORMATION:

Background

On January 13, 1993, in a document
published in the Federal Register (58
FR 4113), Customs announced in an
Advanced Notice of Proposed
Rulemaking (ANPRM) that it was
considering the amendment of the
Customs Regulations to provide for the
publication of a list of filer codes and
the identity of the individuals,
companies, licensed customs brokers, or
importers assigned the specific filer
codes. After analyzing comments
received on the ANPRM, on April 22,
1997, Customs published a notice of
proposed rulemaking in the Federal
Register (62 FR 19534) that proposed to
amend the Customs Regulations to
provide for the availability by electronic
means of the code assigned by Customs
to identify frequent entry filers. This
action was proposed to assist port
authorities, sureties, carriers, customs
brokers, bonded warehouse operators,
and others involved with import
transactions in identifying those who

enter merchandise into the United
States so that they can expedite their
services regarding the importations. It
was expected that the proposal would
eliminate paperwork burdens on those
involved with import transactions by
identifying the party responsible for the
importation of specific merchandise. As
the proposal set forth Customs’
intention no longer to consider filer
codes confidential, it was expected that
the proposal, if adopted, would also
relieve Customs of the administrative
burden of entertaining requests of
importers for confidential treatment of
their filer codes. The notice proposed to
amend § 142.3a of the Customs
Regulations (19 CFR 142.3a) by adding
a new paragraph that would allow
Customs to make available
electronically a listing of the filer codes
and identifying information regarding
the importers, consignees, and customs
brokers assigned those codes, and
solicited comments concerning this
action.

The comment period closed on June
23, 1997. Five comments were received,
one from an importer and four from
entities involved in the importation,
movement, or insurance of imported
merchandise. The comments received
and Customs’ responses are discussed
below.

Analysis of Comments

Comment—The customs brokers who
commented and the brokers association
that commented indicated their
approval of the proposal stating that
identifying filers with their filer codes
would facilitate and expedite the release
of goods. It was also suggested that this
filer code information be made available
on the Customs Internet site.

Customs response—Customs agrees
that the publication of the filer code
information will facilitate the flow of
importations and expedite the release of
goods. Customs also agrees that it would
be useful for the filer code information
to be made available electronically.
Accordingly, Customs will make the
filer code information available
periodically on the Customs Electronic
Bulletin Board ((703) 440—6155) and its
Internet web site
(www.customs.ustreas.gov).

Comment—Two carrier/transportation
companies supported the proposal
stating that the publication of filer code
information will improve notification
procedures regarding the arrival of in-
bond shipments. Further, it was stated
that publication of filer code
information would be useful in
coordinating the release of all
shipments, would facilitate the
notification of parties in interest to

resolve discrepancies or other problems
or questions, and should enhance the
efficiency and speed of import
transactions.

Customs response—Customs agrees
with these expectations, which are
consistent with the purpose for the
publication of the filer code
information.

Comment—The sureties and surety
associations stated that they are in favor
of the proposal as the publication of the
filer code information will be beneficial
to the trade community.

Customs response—Again, Customs
agrees with this expectation.

Comment—An importer opposed the
proposal stating that publication of the
filer code information will make
proprietary business information known
to competitors. The commenter further
states that Customs should provide that
importers can request confidentiality of
this information.

Customs response—As stated in the
Notice of Proposed Rulemaking, after a
comprehensive review of the
operational situation in the commercial
environment, Customs has concluded
that filer code information is not
proprietary and, therefore, not
confidential. Information that is
proprietary, such as entry-specific
information, will continue to enjoy
confidential treatment. Because
Customs no longer considers the
identity of filer code holders proprietary
information, Customs believes there is
no reason to allow importers to request
confidentiality of this information or for
Customs to assume the administrative
burden of processing such requests.

Conclusion

Having analyzed and discussed the
five comments received and upon
further consideration of the proposed
action, Customs has decided to make
the filer code information available
electronically on its Internet web site
(www.customs.ustreas.gov) and on the
Customs Electronic Bulletin Board
((703) 440-6155). Accordingly, that
portion of T.D. 88—38 that provides for
the confidential treatment of filer code
information upon the request of an
importer is revoked and § 142.3a of the
Customs Regulations is amended to
provide for the availability by electronic
means of entry filer code information,
which will be updated periodically.

Inapplicability of the Regulatory
Flexibility Act, and Executive Order
12866

Because this final rule document will
confer a benefit on the public by
improving access to frequently needed
information by the trade industry
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without any action being required on its
part, pursuant to provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) it is certified that the
amendment to the Customs Regulations
will not have a significant economic
impact on a substantial number of small
entities. Accordingly, it is not subject to
the regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.
Further, this document does not meet
the criteria for a *‘significant regulatory
action’ as specified in E.O. 12866.

Drafting Information: The principal
author of this document was Gregory R.
Vilders, Attorney, Regulations Branch.
However, personnel from other offices
participated in its development.

List of Subjects in 19 CFR Part 142

Administrative practice and
procedure, Confidential business
information, Customs duties and
inspection, Imports, Reporting and
recordkeeping requirements.

Amendment to the Regulations

For the reasons set forth above, part
142 of the Customs Regulations (19 CFR

part 142), is amended as set forth below:

PART 142—ENTRY PROCESS

1. The authority citation for part 142
continues to read as follows:

Authority: 19 U.S.C. 66, 1448, 1484, 1624.

2.1n §142.3a, paragraphs (c) and (d)
are redesignated as paragraphs (d) and
(e), respectively; in the first sentence of
newly designated paragraph (e) the
reference “‘paragraph (c)” is revised to
read “‘paragraph (d)”’; and a new
paragraph (c) is added to read as
follows:

§142.3a Entry numbers.

* * * * *

(c) Publication of Entry Filer Codes.
Customs shall make available
electronically a listing of filer codes and
the importers, consignees, and customs
brokers assigned those filer codes. The
listing will be updated periodically.

* * * * *
Samuel H. Banks,
Acting Commissioner of Customs.

Approved: February 17, 1998.

John P. Simpson,

Deputy Assistant Secretary of the Treasury.
[FR Doc. 98-6880 Filed 3—16-98; 8:45 am]
BILLING CODE 4820-02—P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 1220
[Docket No. 98N-0135]

Revocation of Regulations Under the
Tea Importation Act

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is revoking the
regulations under the Tea Importation
Act. This action is in response to the
passage of the Federal Tea Tasters
Repeal Act on April 9, 1996, that
repealed the Tea Importation Act of
1897. In addition, the agency is
withdrawing the proposed rule that
announced the agency’s intentions to
implement the Tea Importation Act in
the wake of the agency’s appropriation
for fiscal year (FY) 1996, which did not
provide funds to operate the Board of
Tea Experts. The proposal has been
rendered moot by the repeal of the Tea
Importation Act.

DATES: The regulation is effective April
17, 1998. Comments by April 16, 1998.
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12430 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Hilario R. Duncan, Center for Food
Safety and Applied Nutrition (HFS-24),
Food and Drug Administration, 200 C
St. SW., Washington, DC 20204, 202—
205-8281.

SUPPLEMENTARY INFORMATION: On April
9, 1996, President Clinton signed into
law the Federal Tea Tasters Repeal Act
of 1996 (Pub. L. 104-128). This act
repealed the Tea Importation Act of
1897 (21 U.S.C. 41 et seq.), eliminating
the Board of Tea Experts and related
programs that prohibited the
importation of tea that does not meet the
standards established by FDA for purity,
quality, and fitness for consumption.
The regulations implementing the Tea
Importation Act of 1897 are codified in
part 1220 (21 CFR part 1220).

In view of Congress’ repeal of the Tea
Importation Act of 1897, the legal
authority under which part 1220 was
issued, and the elimination of the Board
of Tea Experts, the agency has
concluded that part 1220 should be
revoked. In addition, the agency is
withdrawing the proposal published in
the Federal Register of February 7, 1996

(61 FR 4597). The proposal announced
the agency’s intentions to implement
the Tea Importation Act in the wake of
the agency’s appropriation for FY 1996,
which did not provide funds to operate
the Board of Tea Experts. The proposal
has been rendered moot by the repeal of
the Tea Importation Act.

Therefore, in accordance with the
Federal Tea Tasters Repeal Act of 1996,
FDA is revoking “Part 1220—
Regulations Under the Tea Importation
Act.”

The agency has determined under 21
CFR 25.30(h) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

FDA is revoking part 1220 by final
rule without first publishing a general
notice of proposed rulemaking. A final
regulatory analysis under the Regulatory
Flexibility Act (5 U.S.C. 601-612) is,
therefore, not required. The agency
expects the revocation of part 1220 to
reduce the burden on small entities. In
addition, FDA has determined that this
final rule is not a significant regulatory
action for the purposes of Executive
Order 12866.

Because FDA is revoking regulations
that were issued under legal authority
that Congress has repealed, the agency
for good cause finds that notice and
public procedure on this rule is
unnecessary and, therefore, not required
under 5 U.S.C. 553. See Hadson Gas
Systems, Inc. v. FERC, 75 F.3d 680 (D.C.
Cir. 1996). Under 21 CFR 10.40(e),
however, interested persons may, on or
before April 16, 1998, submit to the
Dockets Management Branch (address
above) written comments regarding
revocation of this part. Two copies of
any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 1220

Administrative practice and
procedure, Customs duties and
inspection, Imports, Public health, Tea.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 1220 is
removed.
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PART 1220—REGULATIONS UNDER
THE TEA IMPORTATION ACT

Part 1220 [Removed]
1. Part 1220 is removed.

Dated: March 8, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-6777 Filed 3—-16-98; 8:45 am]
BILLING CODE 4160-01-F

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1806, 1807, 1816, 1819,
and 1837

Revisions to the NASA FAR
Supplement on Performance-Based
Contracting and Other Miscellaneous
Revisions

AGENCY: National Aeronautics and
Space Administration (NASA).

ACTION: Final rule.

SUMMARY: This is a final rule amending
the NASA FAR Supplement (NFS) to
clarify that Performance-Based
Contracting (PBC) is the preferred
contracting technique for the acquisition
of all supplies and services at NASA,;
provide guidance on the appropriate
contract type for PBC requirements;
provide common sense guidance as to
when positive and negative incentives
should not be used; and clarify the use
of award fee incentives in conjunction
with other contract types. Other
miscellaneous revisions are made to
conform with recent FAR numbering
changes.

EFFECTIVE DATE: March 17, 1998.

FOR FURTHER INFORMATION CONTACT:
Kenneth A. Sateriale, NASA, Office of
Procurement, Contract Management
Division (Code HK), 202) 358—0491.

SUPPLEMENTARY INFORMATION:
Background

Federal Acquisition Circular 97-1
revised FAR 7.105 and added FAR 37.6
to address Performance-Based Service
Contracting. These changes obviate the
need for similar coverage in the NFS,
although coverage is added to clarify
that NASA policy on use of PBC is not
limited to service contracts. In addition,
the following changes are made:

1. New guidance is added regarding
the use of incentives in performance-
based contracts. Included in this
guidance is the addition of new sections
discussing the use of a CPAF contract
type for PBC requirements and the use
of performance incentives. Previous

restrictions on the use of CPAF for PBC
requirements are deleted.

2. The requirement in 1806.302—
470(b) for competition advocate
approval of a memorandum justifying
not preparing a justification for other
than full and open competition
pursuant to FAR 6.302-4, International
Agreement, is deleted to reflect a
statutory change made by section 841(b)
of the Defense Authorization Act for
Fiscal Year 1998.

3. Miscellaneous editorial changes are
made to align the NFS with FAR section
titles and numbers.

Impact

NASA certifies that this regulation
will not have a significant economic
impact on a substantial number of small
business entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
This final rule does not impose any
reporting or recordkeeping requirements
subject to the Paperwork Reduction Act.

List of Subjects in 48 CFR Parts 1806,
1807, 1816, 1819, and 1837

Government procurement.

Tom Luedtke,
Deputy Associate Administrator for
Procurement.

Accordingly, 48 CFR Parts 1806, 1807,
1816, 1819, and 1837 are amended as
follows:

1. The authority citation for 48 CFR
Parts 1806, 1807, 1816, 1819, and 1837
continues to read as follows:

Authority: 42 U.S.C. 2473(c)(1).

PART 1806—COMPETITION
REQUIREMENTS

1806.302-470 [Amended]

2. In section 1806.302-470, paragraph
(b) is removed, and paragraph (c) is
redesignated as paragraph (b).

PART 1807—ACQUISITION PLANNING

1807.105 [Amended]

3. In the introductory text to section
1807.105, the following sentence is
added to the end of the paragraph to
read as follows:

1807.105 Contents of written acquisition
plans.

* * * The requirements in FAR
7.105 regarding performance-based
contracting methods shall not be limited
to acquisition plans for service
contracts.

PART 1816—TYPES OF CONTRACTS

Subpart 1816.1—[Added]

4. Subpart 1816.1 is added to read as
follows:

Subpart 1816.1—Selecting Contract
Types

1816.104 Factors in selecting contract
types.

1816.104-70 Contract type for
performance-based contracting (PBC).

(a) PBC is defined in FAR 37.101 and
discussed in FAR 37.6. Although FAR
part 37 primarily addresses services
contracts, PBC is not limited to these
contracts. PBC is the preferred way of
contracting for all supplies and services
at NASA. Generally, when contract
performance risk under a PBC
specification can be fairly shifted to the
contractor to allow for the operation of
objective incentives, a contract type
with objectively measurable incentives
(e.g., FFP, FPIF, or CPIF) is appropriate.
However, when contractor performance
(e.g., cost control, schedule, or quality/
technical) is best evaluated subjectively
using quantitative measures, a CPAF
contract may be used.

(b) A level-of-effort contract is not
PBC.

1816.402, 1816.402-2, 1816.402-70
[Amended]

5. Sections 1816.402 and 1816.402-2
and the first sentence in paragraph (a)
to section 1816.402—70 are revised to
read as follows:

1816.402 Application of predetermined,
formula-type incentives. (NASA paragraphs
1,2 and 3).

When considering the use of a quality,
performance, or schedule incentive, the
following guidance applies.

(1) A positive incentive is generally
not appropriate unless—

(i) Performance above the target (or
minimum, if there are no negative
incentives) level is of significant value
to the Government;

(ii) The value of the higher level of
performance is worth the additional
cost/fee;

(iii) The attainment of the higher level
of performance is clearly within the
control of the contractor; and

(iv) An upper limit is identified,
beyond which no further incentive is
earned.

(2) A negative incentive is generally
not appropriate unless—

(i) A target level of performance can
be established, which the contractor can
reasonably be expected to reach with a
diligent effort, but a lower level of
performance is also minimally
acceptable;

(ii) The value of the negative
incentive is commensurate with the
lower level of performance and any
additional administrative costs; and

(iii) Factors likely to prevent
attainment of the target level of



12998

Federal Register/Vol. 63, No. 51/Tuesday, March 17, 1998/Rules and Regulations

performance are clearly within the
control of the contractor.

(3) When a negative incentive is used,
the contract must indicate a level below
which performance is not acceptable.

1816.402-2 Performance incentives.

1816.402-270 NASA technical
performance incentives.

(a) A performance incentive shall be
included in all contracts based on
performance-oriented documents (see
FAR 11.101(a)) where the primary
deliverable(s) is (are) hardware and
where total value (including options) is
greater than $25 million unless it is
determined that the nature of the
acquisition (for example, commercial
off-the-shelf computers) would not
effectively lend itself to a performance
incentive. * * *

1816.405-270 [Amended]
6. Section 1816.405-270 is revised to
read as follows:

1816.405-270 CPAF contracts.

(a) Use of an award fee incentive shall
be approved in writing by the
procurement officer. The procurement
officer’s approval shall include a
discussion of the other types of
contracts considered and shall indicate
why an award fee incentive is the
appropriate choice. Award fee
incentives should not be used on
contracts with a total estimated cost and
fee less than $2 million per year. The
procurement officer may authorize use
of award fee for lower-valued
acquisitions, but should do so only in
exceptional situations, such as contract
requirements having direct health or
safety impacts, where the judgmental
assessment of the quality of contractor
performance is critical.

(b) Except as provided in paragraph
(c) of this section, an award fee
incentive may be used in conjunction
with other contract types for aspects of
performance that cannot be objectively
assessed. In such cases, the cost
incentive is based on objective formulas
inherent in the other contract types (e.g.,
FPI, CPIF), and the award fee provision
should not separately incentivize cost
performance.

(c) Award fee incentives shall not be
used with a cost-plus-fixed-fee (CPFF)
contract.

1816.405-274 [Amended]
7. In section 1816.405-274, paragraph
(e) is revised to read as follows:

1816.405-274 Award fee evaluation
factors.
* * * * *

(e) When an AF arrangement is used
in conjunction with another contract

type, the award fee’s cost control factor
will only apply to a subjective
assessment of the contractor’s efforts to
control costs and not the actual cost
outcome incentivized under the basic
contract type (e.g. CPIF, FPIF).

* * * * *

PART 1819—SMALL BUSINESS
PROGRAMS

Subpart 1819.6—[Amended]

8. Section heading ““Subpart 1819.6—
Certificates of Competency” is revised
to read ““Subpart 1819.6—Certificates of
Competency and Determinations of
Responsibility”.

PART 1837—SERVICE CONTRACTING

1837.102, 1837.102-70 [Removed]
9. Sections 1837.102 and 1837.102-70
are removed.

[FR Doc. 98-6674 Filed 3-16-98; 8:45 am]
BILLING CODE 7510-01-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 199
[RSPA Docket PS-128; Amendment 199-15]
RIN 2137-AC84

Drug and Alcohol Testing; Substance
Abuse Professional Evaluation for
Drug Use

AGENCY: Research and Special Programs
Administration, DOT.

ACTION: Final rule.

SUMMARY: In this final rule, the Research
and Special Programs Administration
(RSPA) modifies current procedures in
its drug testing regulations by requiring
a face-to-face evaluation by substance
abuse professionals (SAP) for pipeline
employees who have either received a
positive drug test or have refused a drug
test required by RSPA. In addition, the
SAP could require a pipeline employee
to complete a rehabilitation program
before being eligible to return to duty.
Similar requirements are included in
the drug testing regulations of the other
modal administrations. Adding these
requirements will ensure conformity
among the modal administrations which
will assist with the overall management
of RSPA’s drug testing regulations.

DATES: This rule is effective April 16,
1998.

FOR FURTHER INFORMATION CONTACT:
Catrina M. Pavlik, Drug/Alcohol

Program Analyst, Research and Special
Programs Administration, Office of
Pipeline Safety, Room 2335, 400
Seventh Street, SW, Washington, DC
20590. Telephone: (202)366-6199, Fax:
(202)366-4566, e-mail:
catrina.pavlik@RSPA.dot.gov.
SUPPLEMENTARY INFORMATION:

Background

In accordance with 49 U.S.C. 60601 of
the pipeline safety law, RSPA
administers drug testing regulations for
pipeline operators.

On August 20, 1997, RSPA published
in the Federal Register (62 FR 44250,
Docket No. PS—-128, Amendment 15) a
notice of proposed rulemaking to
modify current procedures in its drug
testing regulations governing situations
in which pipeline employees test
positive on a drug test. Because similar
requirements are found in the drug
testing regulations of the other modal
administrations, and in RSPA'’s alcohol
testing regulations, RSPA proposed to
make the procedures and policy in those
regulations applicable to pipeline
operators under the drug testing
regulations. RSPA proposed to require
pipeline operators to utilize a substance
abuse professional (SAP) to evaluate
pipeline employees who have either
received a positive drug test or have
refused a drug test required by RSPA. In
addition, the SAP could require an
employee to complete a rehabilitation
program before being eligible to return
to duty, if needed. RSPA also proposed
to revise the word “‘employee” to
“‘covered employee” and to add the
definition for “‘covered function.”
Comments to the notice of proposed
rulemaking were due on or before
October 20, 1997.

Comments Received

RSPA received 10 comments: 6 from
pipeline operators, 1 from a trade
association and 3 from consortia. The
comments fell within the following
general categories: (1) Review of Drug
Testing Results; (2) Drug Test
Required—Return to Duty Testing; (3)
SAP Determines Follow-up Testing; (4)
Qualification for a SAP; and (5) Other
Comments. The comments are
addressed based on those categories.

1. Review of Drug Testing Results

The notice of proposed rulemaking
proposed that if the Medical Review
Officer (MRO) determines, after
appropriate review, that there is no
legitimate medical explanation for the
confirmed positive test result, other
than the unauthorized use of prohibited
drug(s), the MRO shall verify the test
result as positive. If unauthorized use is
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found, the MRO shall require that the
covered employee who engages in
conduct prohibited under Section 199.9,
be evaluated face-to-face by a substance
abuse professional who shall determine
what assistance, if any, the covered
employee needs in resolving problems
associated with illegal drug use.

All ten commenters supported this
portion of the notice of proposed
rulemaking. They stated that they were
already performing this function for
employees that are covered by another
operating administration. They also said
that conformity among the modes would
make administering this program much
easier.

RSPA received 2 comments on the
continued employment of a covered
employee after a positive drug test result
or a refusal to test. In addressing the
concerns of these commenters, RSPA
has decided to change the language so
that the MRO, not only must refer the
covered employee to a SAP, but must
also refer him/her to the personnel or
administrative officer for the pipeline
operator. This will enable the operator
to follow through with internal
proceedings that are in accordance with
the operator’s anti-drug plan.

2. Drug Test Required—Return To Duty
Testing

The notice proposed language in
Section 199.11(e) which stated that a
covered employee who refuses to take or
does not pass a drug test may not return
to duty in the covered function until the
covered employee has been evaluated
by a SAP, and has properly followed
any prescribed rehabilitation program.

We received 3 comments to review
and clarify the language in this section.
The first commenter was concerned that
the proposed language creates the
inference that a covered employee who
refuses to take a drug test or who does
not pass a drug test has a right to return
to work upon evaluation by a SAP.
Specifically, the concern was that the
wording may have the unintended effect
of altering the employer/employee
relationship and requiring an employer
to provide a rehabilitation opportunity
to an employee, with that employee
thereafter having a right to return to
work for the employer. The second
commenter wanted RSPA to clarify that
the evaluation conducted by the SAP
would be done on a face-to-face basis.
The third commenter requested
clarification of the “pass or fail”’
language.

RSPA agrees with the three comments
and is revising the phrasing of the
language in Section 199.11(e) along with
the previously mentioned change in
Section 199.15(d)(2). This will not alter

the existing employer/employee
relationship and will not require that
the employer provide rehabilitation to
an employee. RSPA is also clarifying
that the SAP evaluation must be
conducted on a face-to-face basis, and
has changed the language to use
““positive or negative.”

One comment suggested that the
follow-up testing requirements be
separated from the return-to-duty
requirements. RSPA has modified
Section 199.11 to add Follow-Up
Testing under a new subsection (f).

3. SAP Determines Follow-up Testing

RSPA received 2 comments
requesting clarification of the language
on the role of the MRO in relation to the
SAP when determining the follow-up
testing schedule. After further
consideration, RSPA has agreed to
remove the consultation requirement
between the MRO and the SAP when
determining the follow-up testing
schedule. The role of determining the
follow-up testing schedule will be the
sole function of the SAP.

4. Qualifications for a SAP

RSPA received 1 comment requesting
specific language on an MRO’s ability to
serve as a SAP. This change is not
necessary because the definition of a
SAP, found in 49 CFR Part 40, does not
prohibit an MRO from becoming a SAP.

5. Other Comments

RSPA received 2 comments from
pipeline operators requesting changes in
parts of the regulations that were not
covered by the notice of proposed
rulemaking, such as, substituting a 72
hour time period for the 60 day time
period requirement, eliminating the
RSPA option for the pipeline operator to
require payment in advance for a retest,
and eliminating the RSPA requirement
for an MRO to declare a specimen
negative that has been determined to be
scientifically insufficient.

RSPA received 1 comment requesting
clarification on whether a positive pre-
employment test result necessitates
return-to-duty and follow-up testing.
RSPA currently addresses this in
Section 199.11(a). It states that no
operator may hire or contract any
person unless that person passes a drug
test or is covered by an anti-drug
program that conforms to the
requirements of the drug testing
regulations.

Advisory Committee Review

The Technical Hazardous Liquid
Pipeline Safety Standards Committee
(THLPSSC) and the Technical Pipeline
Safety Standards Committee (TPSSC)

met on November 18, 1997, to consider
the items discussed in the August 20,
1997, Notice of Proposed Rulemaking,
in Docket No. PS-128. (The THLPSSC
and TPSSC were established by statute
to evaluate the technical feasibility,
reasonableness, and practicability of
proposed regulations.) The consensus of
the THLPSSC and TPSSC was to
support the Notice of Proposed
Rulemaking.

Regulatory Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This final rule requires that pipeline
employees who either test positive for
prohibited drugs or refuse to be tested
must be evaluated by a substance abuse
professional (SAP) who could require
that an employee undergo rehabilitation
prior to the employee’s return to duty in
a covered function. The reason for this
rule change is to conform RSPA’s drug
testing program to its alcohol testing
program as well as the drug and alcohol
testing programs of all other DOT
modes.

RSPA concluded that because all
pipeline companies already employ
SAPs for their alcohol testing programs
it is likely the same professional will be
used to perform this same function on
the drug testing program. Furthermore,
this final rule requires that employees
who test positive could be required to
undergo rehabilitation before their
return to duty. RSPA, however, does not
require that the employer pay for this
treatment. Many employees may also be
terminated or placed in non-covered
functions rather than be given the
opportunity for treatment. Therefore,
the cost of the treatment is not the
financial responsibility of the employer.
Another factor that was taken into
account is that the most recent drug
testing results show that only 0.7% of
the employees tested positive for drugs.
Therefore, the number of employees
who would need to be evaluated by a
SAP is minimal. Given the fact that
pipeline companies already employ or
presently contract with SAPs, they are
not required to pay for or offer
rehabilitation for employees who test
positive, and that a minimal number of
employees would require evaluation,
RSPA believes that this rule will have
little to no economic impact on any
pipeline company. RSPA finds that this
rule is not significant under Section 3(f)
of Executive Order 12866 and also not
significant under the Regulatory Policies
and Procedures of the Department of
Transportation.
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Executive Order 12612

This final rule would not have
substantial direct effect on states, on the
relationship between the Federal
Government and the states, or on the
distribution of power and
responsibilities among the various
levels of Government. Therefore, in
accordance with Executive Order 12612
(52 FR 41685; October 30, 1987), RSPA
has determined that this final rule
would not have sufficient federalism
implications to warrant preparation of a
federalism assessment.

Regulatory Flexibility Act

Because this final rule will impose
little to no additional cost on pipeline
operators (see discussion on the
regulatory evaluation), RSPA certifies
under section 605 of the Regulatory
Flexibility Act (5 U.S.C.) that this rule
will not have a significant economic
impact on a substantial number of small
entities.

Paperwork Reduction Act

There are no new information
collection requirements in this rule.

Unfunded Mandates Reform Act of 1995

This final rule does not impose
unfunded mandates under the
Unfunded Mandates Reform Act of
1995. It does not result in costs of $100
million or more to either State, local, or
tribal governments, in the aggregate, or
to the private sector, and is the least
burdensome alternative that achieves
the objective of the rule.

List of Subjects in 49 CFR Part 199

Drug testing, Pipeline safety.

In consideration of the foregoing
RSPA amends, 49 CFR part 199 as
follows:

PART 199—[AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 49 App. U.S.C. 60101 et seq.; 49
CFR 1.53.

2. Section 199.3 is amended by
removing the definition of Employee
and adding new definitions of Covered
employee and Covered function to read
as follows:

§199.3 Definitions.
* * * * *

Covered employee means a person
who performs, on a pipeline or LNG
facility, an operations, maintenance, or
emergency-response function regulated
by part 192, 193, or 195 of this chapter.
This does not include clerical, truck
driving, accounting, or other functions
not subject to part 192, 193, or 195. The

person may be employed by the
operator, be a contractor engaged by the
operator, or be employed by such a
contractor.

Covered function means an
operations, maintenance, or emergency-
response function conducted on the
pipeline or LNG facility that is regulated
by part 192, 193, or 195.

* * * * *

3. Section 199.11 is amended by
revising paragraph (e) and adding
paragraph (f) to read as follows:

§199.11 Drug tests required.
* * * * *

(e) Return to duty testing. A covered
employee who refuses to take or has a
positive drug test may not return to duty
in the covered function until the
covered employee has had a face-to-face
evaluation conducted by a substance
abuse professional, and has properly
followed any prescribed assistance.

(f) Follow-up testing. A covered
employee who refuses to take or has a
positive drug test shall be subject to
unannounced follow-up drug tests
administered by the operator following
the covered employee’s return to duty.
The number and frequency of such
follow-up testing shall be determined by
a substance abuse professional, but shall
consist of at least six tests in the first 12
months following the covered
employee’s return to duty. In addition,
follow-up testing may include testing
for alcohol as directed by the substance
abuse professional, to be performed in
accordance with 49 CFR part 40.
Follow-up testing shall not exceed 60
months from the date of the covered
employee’s return to duty. The
substance abuse professional may
terminate the requirement for follow-up
testing at any time after the first six tests
have been administered, if the substance
abuse professional determines that such
testing is no longer necessary.

4. Section 199.15 is amended by
revising paragraph (d)(2) and adding
new paragraphs (e) and (f) to read as
follows:

§199.15 Review of drug testing results.
* * * * *

d) * * *

(2) If the MRO determines, after
appropriate review, that there is no
legitimate medical explanation for the
confirmed positive test result other than
the unauthorized use of a prohibited
drug, the MRO shall refer:

(i) The individual tested to a
personnel or administrative office for
further proceedings in accordance with
the operator’s anti-drug plan; and

(ii) For evaluation by a SAP who shall
determine what assistance, if any, the

employee needs in resolving problems

associated with drug misuse.
* * * * *

(e) Evaluation and rehabilitation may
be provided by the operator, by a
substance abuse professional under
contract with the operator, or by a
substance abuse professional not
affiliated with the operator. The choice
of substance abuse professional and
assignment of costs shall be made in
accordance with the operator/employee
agreements and operator/employee
policies.

(f) The operator shall ensure that a
substance abuse professional, who
determines that a covered employee
requires assistance in resolving
problems with drug abuse, does not
refer the covered employee to the
substance abuse professional’s private
practice or to a person or organization
from which the substance abuse
professional receives remuneration or in
which the substance abuse professional
has a financial interest. This paragraph
does not prohibit a substance abuse
professional from referring a covered
employee for assistance provided
through:

(1) A public agency, such as a State,
county, or municipality;

(2) The operator or a person under
contract to provide treatment for drug
problems on behalf of the operator;

(3) The sole source of therapeutically
appropriate treatment under the
employee’s health insurance program;
or

(4) The sole source of therapeutically
appropriate treatment reasonably
accessible to the employee.

Issued in Washington, DC, on March 11,
1998.

Kelley S. Coyner,

Acting Administrator.

[FR Doc. 98-6859 Filed 3-16-98; 8:45 am]
BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300

[Docket No. 980225048-8059-02; 1.D.
030698A]

RIN 0648—-AK58

Pacific Halibut Fisheries; Catch
Sharing Plans

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.
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ACTION: Final rule; annual management
measures for Pacific halibut fisheries
and approval of catch sharing plans.

SUMMARY: The Assistant Administrator
for Fisheries, NOAA (AA), on behalf of
the International Pacific Halibut
Commission (IPHC), publishes annual
management measures promulgated as
regulations by the IPHC and approved
by the Secretary of State governing the
Pacific halibut fishery. The AA also
announces the approval of
modifications to the Catch Sharing Plan
for Area 2A and publishes the
implementing regulations for 1998.
These actions are intended to enhance
the conservation of the Pacific halibut
stock in order to help rebuild and
sustain it at an adequate level in the
northern Pacific Ocean and Bering Sea.
DATES: This final rule is effective March
15, 1998.

ADDRESSES: NMFS Alaska Region, 709
West 9th St., P.O. Box 21668, Juneau,
AK 99802-1668; or NMFS Northwest
Region, 7600 Sand Point Way NE,
Seattle, WA 98115-0070.

FOR FURTHER INFORMATION CONTACT: Joe
Scordino, 206-526—6143 or Jay Ginter,
907-586-7228.

SUPPLEMENTARY INFORMATION: The IPHC
has promulgated regulations governing
the Pacific halibut fishery in 1998,
under the Convention between the
United States and Canada for the
Preservation of the Halibut Fishery of
the North Pacific Ocean and Bering Sea
(Convention), signed at Ottawa, Ontario,
on March 2, 1953, as amended by a
Protocol Amending the Convention
(signed at Washington, DC, on March
29, 1979). The IPHC regulations have
been approved by the Secretary of State
of the United States under section 4 of
the Northern Pacific Halibut Act
(Halibut Act, 16 U.S.C. 773-773Kk).
Pursuant to regulations at 50 CFR
300.62, the approved IPHC regulations
setting forth the 1998 IPHC annual
management measures are published in
the Federal Register to provide notice of
their effectiveness and to inform
persons subject to the regulations of the
restrictions and requirements.

The IPHC held its annual meeting on
January 26-29, 1998, in Anchorage,
Alaska, and adopted regulations for
1998. The substantive changes to the
previous IPHC regulations (62 FR 12759,
March 18, 1997) include:

1. New catch limits for all areas;

2. Elimination of the IPHC license
requirements for halibut charter vessels
operating in waters off the coasts of
Alaska and British Columbia;

3. Revision of logkeeping
requirements for commercial halibut

vessels 26 ft (7.9 meter (m)) and longer;
and

4. Establishment of opening dates for
the Area 2 commercial directed halibut
fishery.

In addition, this action implements
Catch Sharing Plans (Plans) for
regulatory Areas 2A and 4C, 4D, and 4E.
These Plans were developed
respectively by the Pacific Fishery
Management Council (PFMC) and the
North Pacific Fishery Management
Council (NPFMC) under authority of the
Halibut Act. Section 5 of the Halibut Act
(16 U.S.C. 773c) provides that the
Secretary of Commerce (Secretary) shall
have general responsibility to carry out
the Convention between the United
States and Canada, and that the
Secretary shall adopt such regulations
as may be necessary to carry out the
purposes and objectives of the
Convention and the Halibut Act. The
Secretary’s authority has been delegated
to the AA. Section 5 of the Halibut Act
(16 U.S.C. 773c(c)) also authorizes the
Regional Fishery Management Council
having authority for the geographic area
concerned to develop regulations
governing the Pacific halibut catch in
U.S. Convention waters that are in
addition to, but not in conflict with,
regulations of the IPHC. Pursuant to this
authority, NMFS requested the PFMC
and NPFMC to allocate halibut catches
should such allocation be necessary.

Catch Sharing Plan (CSP) for Area 2A

The PFMC has prepared annual Plans
since 1988 to allocate the halibut catch
limit for Area 2A among treaty Indian,
non-Indian commercial, and non-Indian
sport fisheries in and off Washington,
Oregon, and California. In 1995, NMFS
implemented a Council-recommended,
long-term Plan (60 FR 14651, March 20,
1995), which was revised in 1996 (61 FR
11337, March 20, 1996) and 1997 (62 FR
12759, March 18, 1997). The Plan
allocates 35 percent of the Area 2A total
allowable catch (TAC) to Washington
treaty Indian tribes in Subarea 2A-1 and
65 percent to non-Indian fisheries in
Area 2A. The allocation to non-Indian
fisheries is divided into three shares,
with the Washington sport fishery
(north of the Columbia River) receiving
36.6 percent, the Oregon/California
sport fishery receiving 31.7 percent, and
the commercial fishery receiving 31.7
percent. The commercial fishery is
further divided into two sectors: A
directed (traditional longline)
commercial fishery that is allocated 85
percent of the non-Indian commercial
harvest, and a salmon troll fishery that
is allocated 15 percent for harvests of
incidental catches of halibut. The
directed commercial fishery in Area 2A

is confined to southern Washington
(south of 46°53'18" N. lat.), Oregon and
California. The Plan also divides the
sport fisheries into seven geographic
areas, each with separate allocations,
seasons, and bag limits.

For 1998, PFMC recommended
changes to the CSP to modify the Pacific
halibut sport fisheries in Area 2A in
1998 and beyond, pursuant to
recommendations from the Washington
Department of Fish and Wildlife
(WDFW) and the Oregon Department of
Fish and Wildlife (ODFW). The purpose
of the changes was to increase sport
fishing opportunity for halibut at higher
TAC levels, allow sport fishery users to
better utilize their allocation, and
provide an opportunity for sablefish
longline fishermen to retain incidentally
caught halibut when the halibut TAC is
high. For the Washington sport
fisheries, the PFMC recommended
changing the CSP such that when the
2A TAC is above 550,000 Ib (249.5 mt),
the sharing of the Washington sport
allocation among the four subareas
would change to 32 percent each to the
WA Inside Waters, WA North Coast and
WA South Coast subareas, and 4 percent
to the Columbia River subarea. Further,
at TACs in excess of 900,000 Ib (408.2
mt), the Council recommended applying
the Washington sport share of the TAC
above 214,110 Ib (97.1 mt), provided a
minimum of 10,000 Ib (4.5 mt) is
available (i.e., the Washington sport
allocation is 224,110 Ib (101.7 mt) or
greater) to incidental catches in the non-
Indian commercial fishery for sablefish
north of Point Chehalis, WA. For the
Oregon sport fisheries, the Council
recommended frameworking the
opening dates and providing a fixed
season for the Oregon South Coast area.

A complete description of the PFMC
recommended changes to the CSP,
notice of a draft Environmental
Assessment and Regulatory Impact
Review (EA/RIR), and proposed sport
fishery management measures were
published in the Federal Register on
January 26, 1998 (63 FR 3693), with a
request for public comments. No public
comments were received on the
proposed changes to the CSP, except for
a statement of support for the changes
by the Washington Department of Fish
and Wildlife. Also, no comments were
received on the EA/RIR. Therefore,
NMPFS has approved the changes to the
CSP as proposed, made a finding of no
significant impact on the environment,
and finalized the EA/RIR. Copies of the
complete CSP for Area 2A as modified
and the final EA/RIR are available from
the NMFS Northwest Regional Office
(see ADDRESSES).
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In accordance with the CSP, the
WDFW and the ODFW held public
workshops (after the IPHC set the Area
2A quota) on February 2 and 9, 1998,
respectively, to develop
recommendations on the opening dates
and weekly structure of the sport
fisheries. The WDFW and ODFW sent
letters to NMFS on February 6 and 17,
1998, respectively, advising on the
outcome of the workshop and provided
the following comments and
recommendations on the opening dates
and season structure for the sport
fisheries. In addition, NMFS received
one public comment on the proposed
sport seasons included in the following
comment and response section.

Comment: WDFW recommended a
May 22 to August 3 season, 5 days per
week (closed Tuesday and Wednesday)
for the Washington Inside Waters area
sport fishery. The recommended
number of fishing days is based on
analysis of past harvest patterns in this
fishery.

Response: NMFS agrees with the
calculated number of fishing days
necessary to achieve, but not exceed, the
subquota for this area. The
recommended season has been
incorporated in the 1998 sport fishery
measures.

Comment: WDFW recommended that
the Washington North Coast area sport
fishery be structured such that 15,000 Ib
(6.8 mt) of the subarea quota be reserved
to provide for the second priority in the
CSP—a July 1 season. The WDFW
recommendation is for the sport fishery
to open on May 1 and to continue to
June 30, or until 81,052 Ib (36.7 mt) of
the 96,052 Ib (43.6 mt) quota are
harvested. The fishery would reopen on
July 1 and continue 5 days/week (closed
Sunday and Monday) until the quota
has been taken or until September 30.

Response: NMFS agrees and has
incorporated these recommendations
into the 1998 sport fishery measures.

Comment: WDFW recommended that
the seasonal structure set forth in the
CSP be implemented for the sport
fisheries in the Washington South Coast
and the Columbia River subareas.

Response: NMFS has structured the
seasons for these subareas in accordance
with the CSP.

Comment: ODFW recommended a 6-
day season for the May opening in the
Oregon Central Coast and South Coast
subareas based on an analysis of past
harvest rates which indicated an
increasing annual trend in the sport
fishery. Sport users at the ODFW
workshop recommended a 7-day season
based on the 1997 rates of harvest.
ODFW did not recommend using the
1997 harvest per day because the annual

harvest per day has consistently
exceeded the rate from the previous
year. One public comment submitted to
NMFS recommended a 7-day season.

Response: NMFS has implemented a
6-day fixed season in May for these two
subareas. The CSP stipulates that the
number of fixed season days established
will be based on the projected catch per
day with the intent of not exceeding the
subarea season subquotas. Based on the
increasing annual trend in harvest in
these sport fisheries, a 7-day season may
result in a catch that exceeds the
subquota, and would not be consistent
with the CSP.

Comment: ODFW and the public in
attendance at the ODFW workshop
recommended no additional open days
in May-June if unharvested quota
remains after the fixed opening days in
the Oregon Central Coast subarea.
Instead, it was recommended that any
unused quota be used in the August
fishery, which is a Friday-Saturday
fishery. One public comment submitted
to NMFS recommended additional
fishing on Thursdays in June.

Response: The CSP stipulates that “If
sufficient catch remains for an
additional day of fishing after the May
season or the August season, openings
will be provided if possible in May and
August respectively. Potential
additional open dates for both the May
and August seasons will be announced
preseason.” Further, the CSP stipulates
that “ODFW will monitor landings and
provide a post-season estimate of catch
within 2 weeks of the end of the fixed
season.” Since a 6-day May season
would extend to late May (May 23),
additional opening dates in May cannot
be set that would provide the necessary
2-week timeframe for ODFW to estimate
the catch during the fixed season.
Therefore, NMFS agrees with the
recommendation to transfer any unused
guota to the August fishery.

Comment: ODFW and the public in
attendance at the ODFW workshop
recommended 4 additional opening
days after the May fixed season on June
12, 13, 19, and 20, with a Saturday
preference, for the Oregon South Coast
subarea.

Response: NMFS has incorporated
these dates in the sport fishery
management measures.

Comment: ODFW recommended a 1-
day fixed season for the August fishery
on August 7 based on an analysis of past
harvest rates. Sport users at the ODFW
workshop recommended a 2-day season
on August 7 and 8. ODFW did not
recommend a 2-day season because the
projected catch would exceed the quota
with 2 full days of fishing. ODFW will
make a projection in mid-July to

determine whether sufficient quota
remains to recommend a second day of
fishing on August 8.

Response: The August fishery is
scheduled for only 1 day on August 7
to ensure that the quota is not exceeded.
Inseason action may be taken to allow
for an additional all-depth fishing day
in accordance with the CSP if sufficient
guota remains. If the remaining
unharvested quota is insufficient for 1
day of all depth fishing, the CSP
stipulates that the fishery will reopen in
the area inside 30 fathoms and continue
until the quota is taken or September 30,
whichever is earlier.

Accordingly, NMFS has implemented
sport fishing management measures in
Area 2A based on recommendations
from the states in accordance with the
CSP.

Catch Sharing Plan for Areas 4C, 4D,
and 4E

The NPFMC developed a Plan in 1996
for allocating the Area 4 catch limit
established by the IPHC among subareas
4A, 4B, 4C, 4D, and 4E. This Plan was
approved by NMFS and first
implemented in 1996 (61 FR 11337,
March 20, 1996). In 1997, the NPFMC
recommended changing the Plan. NMFS
published a proposed rule in the
Federal Register (63 FR 1812, January
12, 1998) to implement the NPFMC
action to revise the CSP. Public
comment on the proposed rule was
invited for a 30-day period that ended
on February 11, 1998. No comments
were received. This final rule contains
no changes from the proposed rule.
Amendment of the Plan as proposed
was approved by NMFS and
implemented by this action.

The revised CSP removed Areas 4A
and 4B from the CSP, so that catch
limits for those areas and a combined
Area 4C—-4E may be set according to the
IPHC’s biomass-based methodology.
Further, the revised CSP provides for
apportioning the combined Area 4C-4E
catch limit among Areas 4C, 4D, and 4E
as separate catch limits. The revised
CSP constitutes a framework to be
applied to the combined annual catch
limit established by the IPHC for Areas
4C, 4D, and 4E. The purpose of the
revised CSP is to provide for the
apportionment of catch limits to Areas
4C, 4D, and 4E apart from Areas 4A and
4B. This is necessary to carry out the
objectives of the Individual Fishing
Quota and Western Alaska Community
Development Quota programs, which
allocate halibut among U.S. fishermen.
The IPHC, consistent with its authority
and responsibilities, will implement the
measures specified in this CSP
beginning in 1998. This revised CSP
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will continue in effect until amended by
the NPFMC or superseded by action of
the IPHC. The 1998 catch limits
established by the IPHC for the Areas
4C, 4D, and 4E and published at section
11 of the following regulations are
consistent with the Plan.

In addition to revision of the CSP, the
proposed rule published January 12,
1998 (63 FR 1812), proposed a
regulatory change at 50 CFR 300.63(b).
This change is necessary for consistency
with the revised CSP implemented by
this action. The 30-day public comment
period on the proposed rule change
ended on February 11, 1998, and no
comments were received. Therefore,
NMEFS is incorporating into this action
the final rule implementing the change
to 50 CFR 300.63(b) with no change
from the proposed rule.

The 1998 Pacific halibut fishery
regulations that follow are identical to
those recommended by the IPHC and
approved by the Secretary of State and
include the domestic regulations
approved by NMFS that are necessary to
implement the CSP in Area 2A.

1998 Pacific Halibut Fishery Regulations

1. Short Title

These regulations may be cited as the
Pacific Halibut Fishery Regulations.

2. Interpretation

(1) In these Regulations,

(a) Authorized officer means any State,
Federal, or Provincial officer authorized to
enforce these regulations including, but not
limited to, the National Marine Fisheries
Service (NMFS), Canada’s Department of
Fisheries and Oceans (DFO), Alaska Division
of Fish and Wildlife Protection (ADFWP),
and the United States Coast Guard (USCG);

(b) Charter vessel means a vessel used for
hire in sport fishing for halibut, but not
including a vessel without a hired operator;

(c) Commercial fishing means fishing the
resulting catch of which either is or is
intended to be sold or bartered,;

(d) Commission means the International
Pacific Halibut Commission;

(e) Daily bag limit means the maximum
number of halibut a person may take in any
calendar day from Convention waters;

(f) Fishing means the taking, harvesting, or
catching of fish, or any activity that can
reasonably be expected to result in the
taking, harvesting, or catching of fish,
including specifically the deployment of any
amount or component part of setline gear
anywhere in the maritime area;

(9) Fishing period limit means the
maximum amount of halibut that may be
retained and landed by a vessel during one
fishing period,;

(h) Land, with respect to halibut, means
the offloading of halibut from the catching
vessel;

(i) License means a halibut fishing license
issued by the Commission pursuant to
section 3;

(j) Maritime area, in respect of the fisheries
jurisdiction of a Contracting Party, includes
without distinction areas within and seaward
of the territorial sea or internal waters of that
Party;

(k) Operator, with respect to any vessel,
means the owner and/or the master or other
individual on board and in charge of that
vessel,;

(I) Overall length of a vessel means the
horizontal distance, rounded to the nearest
foot, between the foremost part of the stem
and the aftermost part of the stern (excluding
bowsprits, rudders, outboard motor brackets,
and similar fittings or attachments);

(m) Person includes an individual,
corporation, firm, or association;

(n) Regulatory area means an area referred
to in section 6;

(o) Setline gear means one or more
stationary, buoyed, and anchored lines with
hooks attached;

(p) Sport fishing means all fishing other
than commercial fishing and treaty Indian
ceremonial and subsistence fishing;

(q) Tender means any vessel that buys or
obtains fish directly from a catching vessel
and transports it to a port of landing or fish
processor;

(2) In these Regulations, all bearings are
true and all positions are determined by the
most recent charts issued by the National
Ocean Service or the Canadian Hydrographic
Service.

(3) In these Regulations all weights shall be
computed on the basis that the heads of the
fish are off and their entrails removed.

3. Licensing Vessels

(1) No person shall fish for halibut from a
vessel, nor possess halibut on board a vessel,
used either for commercial fishing or as a
charter vessel in Area 2A unless the
Commission has issued a license valid for
fishing in Area 2A in respect of that vessel.

(2) A license issued for a vessel operating
in Area 2A shall be valid only for operating
either as a charter vessel or a commercial
vessel, but not both.

(3) A license issued for a vessel operating
in the commercial fishery in Area 2A shall
be valid only for either the directed
commercial fishery during the fishing
periods specified in paragraph (2) of section
8 or the incidental catch fishery during the
salmon troll fishery specified in paragraph
(3) of section 8, but not both.

(4) A license issued in respect of a vessel
referred to in paragraph (1) must be carried
on board that vessel at all times and the
vessel operator shall permit its inspection by
any authorized officer.

(5) The Commission shall issue a license in
respect of a vessel, without fee from its office
in Seattle, Washington, upon receipt of a
completed, written, and signed ““Application
for Vessel License for the Halibut Fishery”
form.

(6) A vessel operating in the directed
commercial fishery in Area 2A must have its
“Application for Vessel License for the
Halibut Fishery” form postmarked no later
than 11:59 P.M. on April 30, or on the first
weekday in May if April 30 is a Saturday or
Sunday.

(7) A vessel operating in the incidental
commercial fishery during the salmon troll

season in Area 2A must have its
“Application for Vessel License for the
Halibut Fishery’ form postmarked no later
than 11:59 P.M. on March 31, or the first
weekday in April if March 31 is a Saturday
or Sunday.

(8) Application forms may be obtained
from any authorized officer or from the
Commission.

(9) Information on ““‘Application for Vessel
License for the Halibut Fishery” form must
be accurate.

(10) The ““Application for Vessel License
for the Halibut Fishery” form shall be
completed and signed by the vessel owner.

(11) Licenses issued under this section
shall be valid only during the year in which
they are issued.

(12) A new license is required for a vessel
that is sold, transferred, renamed, or re-
documented.

(13) The license required under this
section is in addition to any license, however
designated, that is required under the laws of
the United States or any of its States.

(14) The United States may suspend,
revoke, or modify any license issued under
this section under policies and procedures in
Title 15, Code of Federal regulations, part
904.

4. Inseason Actions

(1) The Commission is authorized to
establish or modify regulations during the
season after determining that such action:

(a) Will not result in exceeding the catch
limit established preseason for each
regulatory area;

(b) Is consistent with the Convention
between the United States of America and
Canada for the Preservation of the Halibut
Fishery of the Northern Pacific Ocean and
Bering Sea, and applicable domestic law of
either Canada or the United States; and

(c) Is consistent, to the maximum extent
practicable, with any domestic catch sharing
plans developed by the United States or
Canadian governments.

(2) Inseason actions may include, but are
not limited to, establishment or modification
of the following:

(a) Closed areas;

(b) Fishing periods;

(c) Fishing period limits;

(d) Gear restrictions;

(e) Sport bag limits;

(f) Size limits; or

(9) Vessel clearances.

(3) Inseason changes will be effective at the
time and date specified by the Commission.

(4) The Commission will announce
inseason actions under this section by
providing notice to major halibut processors;
Federal, State, United States treaty Indian,
and Provincial fishery officials; and the
media.

5. Application

(1) These Regulations apply to persons and
vessels fishing for halibut in, or possessing
halibut taken from, waters off the west coast
of Canada and the United States, including
the southern as well as the western coasts of
Alaska, within the respective maritime areas
in which each of those countries exercises
exclusive fisheries jurisdiction as of March
29, 1979.
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(2) Sections 6 to 21 apply to commercial
fishing for halibut.

(3) Section 7 applies to the Western Alaska
Community Development Quota (CDQ)
fishery in Area 4E.

(4) Section 22 applies to the United States
treaty Indian tribal fishery in Area 2A-1.

(5) Section 23 applies to sport fishing for
halibut.

(6) These Regulations do not apply to
fishing operations authorized or conducted
by the Commission for research purposes.

6. Regulatory Areas

The following areas shall be regulatory
areas for the purposes of the Convention:

(1) Area 2A includes all waters off the
states of California, Oregon, and Washington;

(2) Area 2B includes all waters off British
Columbia;

(3) Area 2C includes all waters off Alaska
that are east of a line running 340° true from
Cape Spencer Light (58°11'57" N. lat.,
136°38'18" W. long.) and south and east of
a line running 205° true from said light;

(4) Area 3A includes all waters between
Area 2C and a line extending from the most
northerly point on Cape Aklek (57°41'15" N.
lat., 155°35'00" W. long.) to Cape Ikolik
(57°41'17" N. lat., 154°47'18" W. long.), then
along the Kodiak Island coastline to Cape
Trinity (56°44'50" N. lat., 154°08'44" W.
long.), then 140° true;

(5) Area 3B includes all waters between
Area 3A and a line extending 150° true from
Cape Lutke (54°29'00" N. lat., 164°20'00" W.
long.) and south of 54°49'00" N. lat. in
Isanotski Strait;

(6) Area 4A includes all waters in the Gulf
of Alaska west of Area 3B and in the Bering
Sea west of the closed area defined in section
10 that are east of 172°00'00" W. long. and
south of 56°20'00" N. lat.;

(7) Area 4B includes all waters in the
Bering Sea and the Gulf of Alaska west of
Area 4A and south of 56°20'00" N. lat.;

(8) Area 4C includes all waters in the
Bering Sea north of Area 4A and north of the
closed area defined in section 10 which are
east of 171°00'00" W. long., south of
58°00'00" N. lat., and west of 168°00'00"" W.
long.;

(9) Area 4D includes all waters in the
Bering Sea north of Areas 4A and 4B, north
and west of Area 4C, and west of 168°00'00"
W. long.;

(10) Area 4E includes all waters in the
Bering Sea north and east of the closed area
defined in section 10, east of 168°00'00" W.
long., and south of 65°34'00" N. lat.

7. Fishing in Regulatory Area 4E

(1) A person may retain halibut taken with
setline gear in the Area 4E CDQ fishery that
are smaller than the size limit specified in
Section 13, provided that no person may sell
or barter such halibut.

(2) Section 7 shall be effective until
December 31, 1999.

8. Fishing Periods

(1) The fishing periods for each regulatory
area apply where the catch limits specified
in section 10 have not been taken.

(2) Each fishing period in the Area 2A
directed fishery south of 46°53'18" N. lat.
shall begin at 0800 hours and terminate at

1800 hours local time on July 22, August 19,
August 26, September 9, and September 23,
unless the Commission specifies otherwise.

(3) Notwithstanding paragraph (2), and
paragraph (7) of section 11, an incidental
catch fishery is authorized during salmon
troll seasons in Area 2A. Vessels
participating in the salmon troll fishery in
Area 2A may retain halibut caught
incidentally during authorized periods, in
conformance with the annual salmon
management measures announced in the
Federal Register. The notice also will specify
the ratio of halibut to salmon that may be
retained during this fishery.

(4) The fishing period in Areas 2B, 2C, 3A,
3B, 4A, 4B, 4C, 4D, and 4E shall begin at
1200 hours local time on March 15 and
terminate at 1200 hours local time on
November 15, unless the Commission
specifies otherwise.

(5) All commercial fishing for halibut in
Areas 2A, 2B, 2C, 3A, 3B, 4A, 4B, 4C, 4D, and
4E shall cease at 1200 hours local time on
November 15.

9. Closed Periods

(1) No person shall engage in fishing for
halibut in any regulatory area other than
during the fishing periods set out in section
8 in respect of that area.

(2) No person shall land or otherwise retain
halibut caught outside a fishing period
applicable to the regulatory area where the
halibut was taken.

(3) Subject to paragraphs (7), (8), (9), and
(10) of section 19, these Regulations do not
prohibit fishing for any species of fish other
than halibut during the closed periods.

(4) Notwithstanding paragraph (3), no
person shall have halibut in his/her
possession while fishing for any other
species of fish during the closed periods.

(5) No vessel shall retrieve any halibut
fishing gear during a closed period if the
vessel has any halibut on board.

(6) A vessel that has no halibut on board
may retrieve any halibut fishing gear during
the closed period after the operator notifies
an authorized officer or representative of the
Commission prior to that retrieval.

(7) After retrieval of halibut gear in
accordance with paragraph (6), the vessel
shall submit to a hold inspection at the
discretion of the authorized officer or
representative of the Commission.

(8) No person shall retain any halibut
caught on gear retrieved under paragraph (6).

(9) No person shall possess halibut aboard
a vessel in a regulatory area during a closed
period unless that vessel is in continuous
transit to or within a port in which that
halibut may be lawfully sold.

10. Closed Area

(1) All waters in the Bering Sea north of
55°00'00" N. lat. in Isanotski Strait that are
enclosed by a line from Cape Sarichef Light
(54°36'00"" N. lat., 164°55'42"" W. long.) to a
point at 56°20'00" N. lat., 168°30'00" W.
long.; thence to a point at 58°21'25" N. lat.,
163°00'00" W. long.; thence to Strogonof
Point (56°53'18" N. lat., 158°50'37"' W. long.);
and then along the northern coasts of the
Alaska Peninsula and Unimak Island to the
point of origin at Cape Sarichef Light are

closed to halibut fishing and no person shall
fish for halibut therein or have halibut in his/
her possession while in those waters except
in the course of a continuous transit across
those waters. All waters in Isanotski Strait
between 55°00'00" N. lat. and 54°49'00"" N.
lat. are closed to commercial halibut fishing.

(2) In Area 2A, all waters north of Point
Chehalis, WA (46°53'18" N. lat.) are closed to
the directed commercial halibut fishery.

11. Catch Limits

(1) The total allowable catch of halibut to
be taken during the halibut fishing periods
specified in section 8 shall be limited to the
weight expressed in pounds or metric tons
(mt) shown in the following table:

Regulatory area
Catch limits

Pounds Metric tons
168,961 76.6
13,000,000 5,895.7
10,500,000 4,761.9
26,000,000 11,791.4
11,000,000 4,988.7
3,500,000 1,587.3
3,500,000 1,587.3
1,590,000 721.1
1,590,000 721.1
320,000 145.1

(2) Notwithstanding paragraph (1) of this
section, the catch limit in Area 2A shall be
divided between a directed halibut fishery to
operate south of 46°53'18" N. lat. during the
fishing periods set out in paragraph 2 of
Section 8 and an incidental halibut catch
fishery during the salmon troll fishery in
Area 2A described in paragraph 3 of Section
8. Inseason actions to transfer catch between
these fisheries may occur in conformance
with the Catch Sharing Plan for Area 2A.

(a) The catch limit in the directed halibut
fishery is 143,617 b (65.1 mt).

(b) The catch limit in the incidental catch
fishery during the salmon troll fishery is
25,344 1b (11.5 mt).

(3) The Commission shall determine and
announce to the public the date on which the
catch limit for Area 2A will be taken and the
specific dates during which the directed
fishery will be allowed in Area 2A.

(4) Notwithstanding paragraph (1), Area 2B
will close only when all Individual Vessel
Quotas assigned by Canada’s Department of
Fisheries and Oceans are taken, or November
15, whichever is earlier.

(5) Notwithstanding paragraph (1), Areas
2C, 3A, 3B, 4A, 4B, 4C, 4D, and 4E will close
only when all Individual Fishing Quotas and
all Community Development Quotas issued
by the National Marine Fisheries Service
have been taken, or November 15, whichever
is earlier.

(6) If the Commission determines that the
catch limit specified for Area 2A in
paragraph (1) would be exceeded in an
unrestricted 10-hour fishing period as
specified in paragraph (2) of section 8, the
catch limit for that area shall be considered
to have been taken unless fishing period
limits are implemented.

(7) When under paragraphs (2), (3) or (6)
the Commission has announced a date on
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which the catch limit for Area 2A will be
taken, no person shall fish for halibut in that
area after that date for the rest of the year,
unless the Commission has announced the
reopening of that area for halibut fishing.

12. Fishing Period Limits

(2) It shall be unlawful for any vessel to
retain more halibut than authorized by that
vessel’s license in any fishing period for
which the Commission has announced a
fishing period limit.

(2) The operator of any vessel that fishes
for halibut during a fishing period when
fishing period limits are in effect must, upon
commencing an offload of halibut to a
commercial fish processor, completely
offload all halibut on board said vessel to that
processor and ensure that all halibut is
weighed and reported on State fish tickets.

(3) The operator of any vessel that fishes
for halibut during a fishing period when
fishing period limits are in effect must, upon
commencing an offload of halibut other than
to a commercial fish processor, completely
offload all halibut on board said vessel and
ensure that all halibut are weighed and
reported on State fish tickets.

(4) The provisions of paragraph (3) are not
intended to prevent retail over-the-side sales
to individual purchasers so long as all the
halibut on board is ultimately offloaded and
reported.

(5) When fishing period limits are in effect,
a vessel’s maximum retainable catch will be
determined by the Commission based on:

(a) The vessel’s overall length in feet and
associated length class;

(b) The average performance of all vessels
within that class; and

(c) The remaining catch limit.

(6) Length classes are shown in the
following table:

Vessel

Overall length class

IOTMOO®@>

(7) Fishing period limits in Area 2A apply
only to the directed halibut fishery referred
to in paragraph (2) of section 8.

13. Size Limits

(1) No person shall take or possess any
halibut that:

(a) With the head on, is less than 32 inches
(81.3 cm) as measured in a straight line,
passing over the pectoral fin from the tip of
the lower jaw with the mouth closed, to the
extreme end of the middle of the tail, as
illustrated in Figure 2; or

(b) With the head removed, is less than 24
inches (61.0 cm) as measured from the base
of the pectoral fin at its most anterior point
to the extreme end of the middle of the tail,
as illustrated in Figure 2.

(2) No person shall possess on board a
vessel a halibut that has been mutilated, or

otherwise disfigured in any manner that
prevents the determination of whether the
halibut complies with the size limits
specified in this section, except that:

(a) This paragraph shall not prohibit the
possession on board a vessel of halibut
cheeks cut from halibut caught by persons
authorized to process the halibut on board in
accordance with NMFS regulations
published at Title 50, Code of Federal
regulations, part 679; and

(b) No person shall possess a filleted
halibut on board a vessel.

(3) No person on board a vessel fishing for,
or tendering, halibut caught in Area 2A shall
possess any halibut that has had its head
removed.

14. Careful Release of Halibut

All halibut that are caught and are not
retained shall be immediately released and
returned to the sea with a minimum of injury
by

(a) Hook straightening outboard of the
roller;

(b) Cutting the gangion near the hook; or

(c) Carefully removing the hook by twisting
it from the halibut with a gaff.

15. Vessel Clearance in Area 4

(1) The operator of any vessel that fishes
for halibut in Areas 4A, 4B, 4C, or 4D must
obtain a vessel clearance before fishing in
any of these areas, and before the unloading
of any halibut caught in any of these areas,
unless specifically exempted in paragraphs
9), (12), (13), (14), or (15).

(2) The vessel clearance required under
paragraph (1) prior to fishing in Area 4A may
be obtained only at Dutch Harbor or Akutan,
Alaska, from an authorized officer of the
United States, a representative of the
Commission, or a designated fish processor.

(3) The vessel clearance required under
paragraph (1) prior to fishing in Area 4B may
only be obtained at Nazan Bay on Atka
Island, Alaska, from an authorized officer of
the United States, a representative of the
Commission, or a designated fish processor.

(4) The vessel clearance required under
paragraph (1) prior to fishing in Area 4C or
4D may be obtained only at St. Paul or St.
George, Alaska, from an authorized officer of
the United States, a representative of the
Commission, or a designated fish processor
by VHF radio and allowing the person
contacted to confirm visually the identity of
the vessel.

(5) The vessel operator shall specify the
specific regulatory area in which fishing will
take place.

(6) Before unloading any halibut caught in
Area 4A, a vessel operator may obtain the
clearance required under paragraph (1) only
in Dutch Harbor or Akutan, Alaska, by
contacting an authorized officer of the United
States, a representative of the Commission, or
a designated fish processor.

(7) Before unloading any halibut caught in
Area 4B, a vessel operator may obtain the
clearance required under paragraph (1) only
in Nazan Bay on Atka Island, either in person
or by contacting an authorized officer of the
United States, a representative of the
Commission, or a designated fish processor
by VHF radio and allowing the person

contacted to confirm visually the identity of
the vessel.

(8) Before unloading any halibut caught in
Area 4C or 4D, a vessel operator may obtain
the clearance required under paragraph (1)
only in St. Paul, St. George, Dutch Harbor, or
Akutan, Alaska, either in person or by
contacting an authorized officer of the United
States, a representative of the Commission, or
a designated fish processor. The clearances
obtained in St. Paul or St. George, Alaska,
can be obtained by VHF radio and allowing
the person contacted to confirm visually the
identity of the vessel.

(9) Any vessel operator who complies with
the requirements in Section 18 for possessing
halibut on board a vessel that was caught in
more than one regulatory area in Area 4 is
exempt from the clearance requirements of
paragraph (1) of this section, but must
comply with the following requirements:

(a) The operator of the vessel must obtain
a vessel clearance prior to fishing in Area 4
in either Dutch Harbor, Akutan, St. Paul, St.
George, or Nazan Bay on Atka Island by
contacting an authorized officer of the United
States, a representative of the Commission, or
a designated fish processor. The clearance
obtained in St. Paul, St. George, or Nazan Bay
on Atka Island can be obtained by VHF radio
and allowing the person contacted to confirm
visually the identity of the vessel. This
clearance will list the Areas in which the
vessel will fish; and

(b) Before unloading any halibut from Area
4, the vessel operator must obtain a vessel
clearance from Dutch Harbor, Akutan, St.
Paul, St. George, or Nazan Bay on Atka Island
by contacting an authorized officer of the
United States, a representative of the
Commission, or a designated fish processor.
The clearance obtained in St. Paul, St.
George, or Nazan Bay on Atka Island can be
obtained by VHF radio and allowing the
person contacted to confirm visually the
identity of the vessel.

(10) Vessel clearances shall be obtained
between 0600 and 1800 hours, local time.

(11) No halibut shall be on board the vessel
at the time of the clearances required prior
to fishing in Area 4.

(12) Any vessel that is used to fish for
halibut only in Area 4A and lands its total
annual halibut catch at a port within Area 4A
is exempt from the clearance requirements of
paragraph (1).

(13) Any vessel that is used to fish for
halibut only in Area 4B and lands its total
annual halibut catch at a port within Area 4B
is exempt from the clearance requirements of
paragraph (1).

(14) Any vessel that is used to fish for
halibut only in Area 4C and lands its total
annual halibut catch at a port within Area 4C
is exempt from the clearance requirements of
paragraph (1).

(15) Any vessel that is used to fish for
halibut only in Areas 4D and 4E and lands
its total annual halibut catch at a port within
Areas 4D, 4E, or the closed area defined in
section 10, is exempt from the clearance
requirements of paragraph (1).

16. Logs

(1) The operator of any U.S. vessel that has
an overall length of 26 feet (7.9 meters) or



13006

Federal Register/Vol. 63, No. 51/Tuesday, March 17, 1998/Rules and Regulations

greater shall keep an accurate log of all
halibut fishing operations including the date,
locality, amount of gear used, and total
weight of halibut taken daily in each locality.
The log information must be recorded in the
groundfish daily fishing logbook provided by
NMFS, or Alaska hook-and-line logbook
provided by Petersburg Vessels Owner
Association or Alaska Longline Fishermen’s
Association, or the logbook provided by
IPHC.

(2) The log referred to in paragraph (1)
shall be

(a) Maintained on board the vessel;

(b) Updated not later than 24 hours after
midnight local time for each day fished and
prior to the offloading or sale of halibut taken
during that fishing period;

(c) Retained for a period of two years by
the owner or operator of the vessel;

(d) Open to inspection by an authorized
officer or any authorized representative of the
Commission upon demand; and

(e) Kept on board the vessel when engaged
in halibut fishing, during transits to port of
landing, and for 5 days following offloading
halibut.

(3) The log referred to in paragraph (1) does
not apply to the incidental halibut fishery in
Area 2A defined in paragraph (3) of section
8.

(4) The operator of any Canadian vessel
shall keep an accurate log of all halibut
fishing operations including the date,
locality, amount of gear used, and total
weight of halibut taken daily in each locality.
The log information must be recorded in the
British Columbia Halibut Fishery logbook
provide by the Department of Fisheries and
Oceans (DFO).

(5) The log referred to in paragraph (4)
shall be:

(a) Maintained on board the vessel;

(b) Updated not later than 24 hours after
midnight local time for each day fished and
prior to the offloading or sale of halibut taken
during that fishing period;

(c) Retained for a period of 2 years by the
owner or operator of the vessel;

(d) Open to inspection by an authorized
officer or any authorized representative of the
Commission upon demand;

(e) Kept on board the vessel when engaged
in halibut fishing, during transits to port of
landing, and for 5 days following offloading
halibut; and

(f) Within 7 days of offloading the yellow
copy be mailed to the DFO and the white
copy be mailed to IPHC.

(6) The poundage of any halibut that is not
sold, but is utilized by the vessel operator,
his/her crew members, or any other person
for personal use, shall be recorded in the
vessel’s log within 24-hours of offloading.

(7) No person shall make a false entry in
a log referred to in this section.

17. Receipt and Possession of Halibut

(1) No person shall receive halibut from a
United States vessel that does not have on
board the license required by section 3.

(2) No person shall offload halibut from a
vessel unless the gills and entrails have been
removed prior to offloading.

(3) A commercial fish processor in the
United States who purchases or receives

halibut directly from the owner or operator
of a vessel that was engaged in halibut
fishing must weigh and record all halibut on
board said vessel at the time offloading
commences and record on State fish tickets
or Federal catch reports the date, locality,
name of vessel, Halibut Commission license
number (for Area 2A), the name(s) of the
person(s) from whom the halibut was
purchased; and the scale weight obtained at
the time of offloading of all halibut on board
the vessel including the pounds purchased;
pounds in excess of IFQs, 1VQs, or fishing
period limits; pounds retained for personal
use; and pounds discarded as unfit for
human consumption.

(4) The master or operator of a Canadian
vessel that was engaged in halibut fishing
must weigh and record all halibut on board
said vessel at the time offloading commences
and record on State fish tickets or Federal
catch reports the date, locality, name of
vessel, the name(s) of the person(s) from
whom the halibut was purchased; and the
scale weight obtained at the time of
offloading of all halibut on board the vessel
including the pounds purchased; pounds in
excess of IVQs; pounds retained for personal
use; and pounds discarded as unfit for
human consumption.

(5) No person shall make a false entry on
a State fish ticket or a Federal catch or
landing report referred to in paragraph (3)
and (4).

(6) A copy of the fish tickets or catch
reports referred to in paragraph (3) and (4)
shall be:

(a) Retained by the person making them for
a period of three years from the date the fish
tickets or catch reports are made; and

(b) Open to inspection by an authorized
officer or any authorized representative of the
Commission.

(7) No person shall possess any halibut that
he/she knows to have been taken in
contravention of these Regulations.

(8) When halibut are delivered to other
than a commercial fish processor the records
required by paragraph (3) shall be maintained
by the operator of the vessel from which that
halibut was caught, in compliance with
paragraph (6).

(9) It shall be unlawful to enter a Halibut
Commission license number on a State fish
ticket for any vessel other than the vessel
actually used in catching the halibut reported
thereon.

18. Fishing Multiple Regulatory Areas

(1) Except as provided in this section, no
person shall possess at the same time on
board a vessel halibut caught in more than
one regulatory area.

(2) Halibut caught in Regulatory Areas 2C,
3A, and 3B may be possessed on board a
vessel at the same time providing the
operator of the vessel:

(a) Has a NMFS-certified observer on board
when required by NMFS regulations
published at Title 50, Code of Federal
Regulations, section 679.7(f)(4); and

(b) Can identify the regulatory area in
which each halibut on board was caught by
separating halibut from different areas in the
hold, tagging halibut, or by other means.

(3) Halibut caught in Regulatory Areas 4A,
4B, 4C, and 4D may be possessed on board

a vessel at the same time providing the
operator of the vessel:

(a) Has a NMFS-certified observer on board
the vessel when halibut caught in different
regulatory areas are on board; and

(b) Can identify the regulatory area in
which each halibut on board was caught by
separating halibut from different areas in the
hold, tagging halibut, or by other means.

(4) Halibut caught in Regulatory Areas 4A,
4B, 4C, and 4D may be possessed on board
a vessel when in compliance with paragraph
(3) and if halibut from Area 4 are on board
the vessel, the vessel can have halibut caught
in Regulatory Areas 2C, 3A, and 3B on board
if in compliance with paragraph (2).

19. Fishing Gear

(1) No person shall fish for halibut using
any gear other than hook and line gear.

(2) No person shall possess halibut taken
with any gear other than hook and line gear.

(3) No person shall possess halibut while
on board a vessel carrying any trawl nets or
fishing pots capable of catching halibut.

(4) All setline or skate marker buoys
carried on board or used by any United States
vessel used for halibut fishing shall be
marked with one of the following:

(a) The vessel’s name;

(b) The vessel’s state license number; or

(c) The vessel’s registration number.

(5) The markings specified in paragraph (4)
shall be in characters at least 4 inches in
height and one-half inch in width in a
contrasting color visible above the water and
shall be maintained in legible condition.

(6) All setline or skate marker buoys
carried on board or used by a Canadian
vessel used for halibut fishing shall be:

(a) Floating and visible on the surface of
the water; and

(b) Legibly marked with the identification
plate number of the vessel engaged in
commercial fishing from which that setline is
being operated.

(7) No person on board a vessel from which
setline gear was used to fish for any species
of fish anywhere in Area 2A during the 72-
hour period immediately before the opening
of a halibut fishing period shall catch or
possess halibut anywhere in those waters
during that halibut fishing period.

(8) No vessel from which setline gear was
used to fish for any species of fish anywhere
in Area 2A during the 72-hour period
immediately before the opening of a halibut
fishing period may be used to catch or
possess halibut anywhere in those waters
during that halibut fishing period.

(9) No person on board a vessel from which
setline gear was used to fish for any species
of fish anywhere in Areas 2B, 2C, 3A, 3B, 4A,
4B, 4C, 4D, or 4E during the 72-hour period
immediately before the opening of the
halibut fishing season shall catch or possess
halibut anywhere in those areas until the
vessel has removed all of its setline gear from
the water and has either:

(a) Made a landing and completely
offloaded its entire catch of other fish; or

(b) Submitted to a hold inspection by an
authorized officer.

(10) No vessel from which setline gear was
used to fish for any species of fish anywhere
in Areas 2B, 2C, 3A, 3B, 4A, 4B, 4C, 4D, or
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4E during the 72-hour period immediately
before the opening of the halibut fishing
season may be used to catch or possess
halibut anywhere in those areas until the
vessel has removed all of its setline gear from
the water and has either:

(a) Made a landing and completely
offloaded its entire catch of other fish; or

(b) Submitted to a hold inspection by an
authorized officer.

(11) Notwithstanding any other provision
in these regulations, a person may retain and
possess, but not sell or barter halibut taken
with trawl gear only as authorized by NMFS’
Prohibited Species Donation regulations.

20. Retention of Tagged Halibut

(1) Nothing contained in these Regulations
prohibits any vessel at any time from
retaining and landing a halibut that bears a
Commission tag at the time of capture, if the
halibut with the tag still attached is reported
at the time of landing and made available for
examination by a representative of the
Commission or by an authorized officer.

(2) After examination and removal of the
tag by a representative of the Commission or
an authorized officer, the halibut

(a) May be retained for personal use; or

(b) May be sold if it complies with the
provisions of section 13, Size Limits.

21. Supervision of Unloading and Weighing

The unloading and weighing of halibut
may be subject to the supervision of
authorized officers to assure the fulfillment
of the provisions of these Regulations.

22. Fishing by United States Treaty Indian
Tribes

(1) Halibut fishing in subarea 2A-1 by
members of United States treaty Indian tribes
located in the State of Washington shall be
regulated under regulations promulgated by
NMFS and published in the Federal Register.

(2) Subarea 2A-1 includes all waters off
the coast of Washington that are north of
46°53'18" N. lat. and east of 125°44'00" W.
long., and all inland marine waters of
Washington.

(3) Commercial fishing for halibut in
subarea 2A-1 is permitted with hook and
line gear from March 15 through November
15, or until 272,000 Ib (123.4 mt) is taken,
whichever occurs first.

(4) Ceremonial and subsistence fishing for
halibut in subarea 2A-1 is permitted with
hook and line gear from January 1 through
December 31, and is estimated to take 15,000
Ib (6.8 mt).

23. Sport Fishing for Halibut

(1) No person shall engage in sport fishing
for halibut using gear other than a single line
with no more than two hooks attached; or a
spear.

(2) In all waters off Alaska:

(a) The sport fishing season is from
February 1 to December 31;

(b) The daily bag limit is two halibut of any
size per day per person.

(3) In all waters off British Columbia:

(a) The sport fishing season is from
February 1 to December 31;

(b) The daily bag limit is two halibut of any
size per day per person.

(4) In all waters off California, Oregon, and
Washington:

(a) The total allowable catch of halibut
shall be limited to 195,078 Ib (88.5 mt) in
waters off Washington and 168,961 Ib (76.6
mt) in waters off California and Oregon;

(b) The sport fishing subareas, subquotas,
fishing dates, and daily bag limits are as
follows, except as modified under the
inseason actions in Section 24. All sport
fishing in Area 2A (except for fish caught in
the North Washington coast area and landed
into Neah Bay) is managed on a ““port of
landing’ basis, whereby any halibut landed
into a port counts toward the quota for the
area in which that port is located, and the
regulations governing the area of landing
apply, regardless of the specific area of catch.

(i) In Puget Sound and the U.S. waters in
the Strait of Juan de Fuca, east of a line from
the lighthouse on Bonilla Point on Vancouver
Island, British Columbia (48°35'44" N. lat.,
124°43'00"" W. long.) to the buoy adjacent to
Duntze Rock (48°24'55" N. lat., 124°44'50"
W. long.) to Tatoosh Island lighthouse
(48°23'30" N. lat., 124°44'00" W. long.) to
Cape Flattery (48°22°55" N. lat., 124°43'42"
W. long.), there is no quota. This area is
managed by setting a season that is projected
to result in a catch of 57,191 Ib (25.9 mt).

(A) The fishing season is May 22 through
August 3, 5 days a week (Thursday through
Monday).

(B) The daily bag limit is one halibut of any
size per day per person.

(ii) In the area off the north Washington
coast, west of the line described in paragraph
(d)(2)(i) of this section and north of the
Queets River (47°3'42" N. lat.), the quota for
landings into ports in this area is 96,052 Ib
(43.6 mt). Landings into Neah Bay of halibut
caught in this area will be governed by this
paragraph.

(A) The fishing seasons are:

(1) Commencing May 1 and continuing 5
days a week (Tuesday through Saturday)
until 81,052 Ib (36.8 mt) are estimated to
have been taken and the season is closed by
the Commission, or until June 30, whichever
occurs first.

(2) Commencing July 1 and continuing 5
days a week (Tuesday through Saturday)
until the overall area quota of 96,052 Ib (43.6
mt) are estimated to have been taken and the
area is closed by the Commission, or until
September 30, whichever occurs first.

(B) The daily bag limit is one halibut of any
size per day per person.

(C) A portion of this area about 19 nm (35
km) southwest of Cape Flattery is closed to
sport fishing for halibut. The closed area is
within a rectangle defined by these four
corners: 48°18'00" N. lat., 125°11'00" W.
long.; 48°18'00" N. lat., 124°59'00" W. long.;
48°04'00" N. lat., 125°11'00" W. long.; and,
48°04'00" N. lat., 124°59'00" W. long.

(iii) In the area between the Queets River,
WA and Leadbetter Point, WA (46°38'10" N.
lat.), the quota for landings into ports in this
area is 36,648 |b (16.6 mt).

(A) The fishing season commences on May
3 and continues 5 days a week (Sunday
through Thursday) until 35,648 Ib (16.1 mt)
are estimated to have been taken and the
season is closed by the Commission.
Immediately following this closure, the

season reopens in the area from the Queets
River south to 47°00'00" N. lat. and east of
124°40'00" W. long. and continues every day
until 36,648 Ib (16.6 mt) are estimated to
have been taken and the area is closed by the
Commission, or until September 30,
whichever occurs first.

(B) The daily bag limit is one halibut of any
size per day per person.

(C) The northern offshore portion of this
area west of 124°40'00" W. long. and north
of 47°10'00" N. lat. is closed to sport fishing
for halibut.

(iv) In the area between Leadbetter Point,
WA and Cape Falcon, OR (45°46'00" N. lat.),
the quota for landings into ports in this area
is 8,565 Ib (3.9 mt).

(A) The fishing season commences on May
1, and continues every day through
September 30, or until 8,565 Ib (3.9 mt) are
estimated to have been taken and the area is
closed by the Commission, whichever occurs
first.

(B) The daily bag limit is one halibut with
a minimum overall size limit of 32 inches
(81.3 cm).

(v) In the area off Oregon between Cape
Falcon and the Siuslaw River at the Florence
north jetty (44°01'08" N. lat.), the quota for
landings into ports in this area is 149,362 Ib
(67.8 mt).

(A) The fishing seasons are:

(1) The first season is open on May 14, 15,
16, 21, 22, and 23. The projected catch for
this season is 101,566 Ib (46.1 mt). Any
poundage remaining unharvested will be
added to the August season.

(2) The second season commences May 24
and continues every day through August 6,
in the area inside the 30-fathom (55 m) curve
nearest to the coastline as plotted on National
Ocean Service charts numbered 18520,
18580, and 18600, or until 10,455 Ib (4.7 mt)
or the subarea quota is estimated to have
been taken and the season is closed by the
Commission, whichever is earlier.

(3) The third season is open on August 7
or until the combined quotas for the subareas
described in paragraphs (v) and (vi) of this
section totaling 161,189 Ib (73.1 mt) are
estimated to have been taken and the area is
closed by the Commission, whichever is
earlier. If the harvest during this opening
does not achieve the 161,189 Ib (73.1 mt)
quota, the season will reopen. If the amount
of unharvested catch available is sufficient
for an additional day of all-depth fishing, the
reopening date will be announced inseason
on the NMFS hotline (206) 526—6667 or (800)
662-9825. If the amount of unharvested catch
available is not sufficient for an additional
day of all-depth fishing, a reopening of the
fishery will be announced on the NMFS
hotline for the area inside the 30-fathom
curve (55 m) which will continue for 7 days
per week until the quota is taken or
September 30, whichever is earlier. No
halibut fishing will be allowed after August
7 unless the opening is announced on the
NMFS hotline.

(B) The daily bag limit is two halibut, one
with a minimum overall size limit of 32
inches (81.3 cm) and the second with a
minimum overall size limit of 50 inches
(127.0 cm).

(vi) In the area off Oregon between the
Siuslaw River at the Florence north jetty and
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the California border (42°00'00" N. lat.), the
quota for landings into ports in this area is
11,827 Ib (5.4 mt).

(A) The fishing seasons are:

(1) The first season is open on May 14, 15,
16, 21, 22 and 23. The projected catch for this
season is 9,462 Ib (4.3 mt). If sufficient
unharvested catch remains for an additional
day’s fishing, the season will reopen.
Dependent on the amount of unharvested
catch available, the season reopening dates
will be June 13, then June 12, then June 20,
and then June 19. If a decision is made
inseason by NMFS to allow fishing on one or
more of these additional dates, notice of the
opening will be announced on the NMFS
hotline (206) 526-6667 or (800) 662—-9825.
No halibut fishing will be allowed on the
additional dates unless the opening date is
announced on the NMFS hotline.

(2) The second season commences May 24
and continues every day through August 6,
in the area inside the 30-fathom (55 m) curve
nearest to the coastline as plotted on National
Ocean Service charts numbered 18520,
18580, and 18600, or until 2,365 Ib (1.1 mt)
or the subarea quota is estimated to have
been taken and the season is closed by the
Commission, whichever is earlier.

(3) The third season is open on August 7
or until the combined quotas for the subareas
described in paragraphs (v) and (vi) of this
section totaling 161,189 Ib (73.1 mt) are
estimated to have been taken and the area is
closed by the Commission, whichever is
earlier. If the harvest during this opening
does not achieve the 161,189 Ib (73.1 mt)
quota, the season will reopen. If the amount
of unharvested catch available is sufficient
for an additional day of all-depth fishing, the
reopening date will be announced inseason
on the NMFS hotline (206) 526-6667 or (800)
662-9825. If the amount of unharvested catch
available is not sufficient for an additional
day of all-depth fishing, a reopening of the
fishery will be announced on the NMFS
hotline for the area inside the 30-fathom
curve (55 m) which will continue for 7 days
per week until the quota is taken or
September 30, whichever is earlier. No
halibut fishing will be allowed after August
7 unless the opening is announced on the
NMFS hotline.

(B) The daily bag limit is two halibut, one
with a minimum overall size limit of 32
inches (81.3 cm) and the second with a
minimum overall size limit of 50 inches
(127.0 cm).

(vii) In the area off the California coast,
there is no quota. This area is managed on
a season that is projected to result in a catch
of less than 4,393 |b (2.0 mt).

(A) The fishing season will commence on
May 1 and continue every day through
September 30.

(B) The daily bag limit is one halibut with
a minimum overall size limit of 32 inches
(81.3cm).

(c) The Commission shall determine and
announce closing dates to the public for any
area in which the subquotas in this Section
are estimated to have been taken.

(d) When the Commission has determined
that a subquota under paragraph (4)(b) of this
section is estimated to have been taken, and
has announced a date on which the season

will close, no person shall sport fish for
halibut in that area after that date for the rest
of the year, unless a reopening of that area
for sport halibut fishing is scheduled in
accordance with the Catch Sharing Plan for
Area 2A, or announced by the Commission.

(5) Any minimum overall size limit
promulgated under IPHC or NMFS
regulations shall be measured in a straight
line passing over the pectoral fin from the tip
of the lower jaw with the mouth closed, to
the extreme end of the middle of the tail.

(6) No person shall fillet, mutilate, or
otherwise disfigure a halibut in any manner
that prevents the determination of minimum
size or the number of fish caught, possessed,
or landed.

(7) The possession limit for halibut in the
waters off the coast of Alaska is two daily bag
limits.

(8) The possession limit for halibut in the
waters off the coast of British Columbia is
three halibut

(9) The possession limit for halibut in the
waters off Washington, Oregon, and
California is the same as the daily bag limit.

(10) The possession limit for halibut on
land in Area 2A north of Cape Falcon, OR is
two daily bag limits.

(11) The possession limit for halibut on
land in Area 2A south of Cape Falcon, OR
is one daily bag limit.

(12) Any halibut brought aboard a vessel
and not immediately returned to the sea with
a minimum of injury will be included in the
daily bag limit of the person catching the
halibut.

(13) No person shall be in possession of
halibut on a vessel while fishing in a closed
area.

(14) No halibut caught by sport fishing
shall be offered for sale, sold, traded, or
bartered.

(15) No halibut caught in sport fishing
shall be possessed on board a vessel when
other fish or shellfish aboard the said vessel
are destined for commercial use, sale, trade,
or barter.

(16) The operator of a charter vessel shall
be liable for any violations of these
regulations committed by a passenger aboard
said vessel.

24. Flexible Inseason Management Provisions
in Area 2A

(1) The Regional Administrator, NMFS
Northwest Region, after consultation with the
Chairman of the Pacific Fishery Management
Council, the Commission Executive Director,
and the Fisheries Director(s) of the affected
state(s), is authorized to modify regulations
during the season after making the following
determinations.

(A) The action is necessary to allow
allocation objectives to be met.

(B) The action will not result in exceeding
the catch limit for the area.

(C) If any of the sport fishery subareas
north of Cape Falcon, OR are not projected
to utilize their respective quotas by
September 30, NMFS may take inseason
action to transfer any projected unused quota
to a Washington sport subarea projected to
have the fewest number of sport fishing days
in the calendar year.

(2) Flexible inseason management
provisions include, but are not limited to, the
following:

(A) Modification of sport fishing periods;

(B) Modification of sport fishing bag limits;

(C) Modification of sport fishing size
limits; and

(D) Modification of sport fishing days per
calendar week.

(3) Notice procedures.

(A) Actions taken under this section will
be published in the Federal Register.

(B) Actual notice of inseason management
actions will be provided by a telephone
hotline administered by the Northwest
Region, NMFS, at 206-526—6667 or 800-662—
9825 (May through September) and by U.S.
Coast Guard broadcasts. These broadcasts are
announced on Channel 16 VHF-FM and
2182 kHz at frequent intervals. The
announcements designate the channel or
frequency over which the notice to mariners
will be immediately broadcast. Since
provisions of these regulations may be
altered by inseason actions, sport fishers
should monitor either the telephone hotline
or U.S. Coast Guard broadcasts for current
information for the area in which they are
fishing.

(4) Effective dates.

(A) Any action issued under this section is
effective on the date specified in the
publication or at the time that the action is
filed for public inspection with the Office of
the Federal Register, whichever is later.

(B) If time allows, NMFS will invite public
comment prior to the effective date of any
inseason action filed with the Federal
Register. If the Regional Administrator
determines, for good cause, that an inseason
action must be filed without affording a prior
opportunity for public comment, public
comments will be received for a period of 15
days after publication of the action in the
Federal Register.

(C) Any inseason action issued under this
section will remain in effect until the stated
expiration date or until rescinded, modified,
or superseded. However, no inseason action
has any effect beyond the end of the calendar
year in which it is issued.

(5) Availability of data. The Regional
Administrator will compile, in aggregate
form, all data and other information relevant
to the action being taken and will make them
available for public review during normal
office hours at the Northwest Regional Office,
NMFS, Sustainable Fisheries Division, 7600
Sand Point Way NE, Seattle, WA.

25. Fishery Election in Area 2A

(1) A vessel that fishes in Area 2A may
participate in only one of the following three
fisheries in Area 2A:

(a) The sport fishery under Section 23;

(b) The commercial directed fishery for
halibut during the fishing period(s)
established in Section 8; or

(c) The incidental catch fishery during the
salmon troll fishery as authorized in Section
8.

(2) No person shall fish for halibut in the
sport fishery in Area 2A under Section 23
from a vessel that has been used during the
same calendar year for commercial halibut
fishing in Area 2A or that has been issued a
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permit for the same calendar year for the
commercial halibut fishery in Area 2A.

(3) No person shall fish for halibut in the
directed halibut fishery in Area 2A during
the fishing periods established in Section 8
from a vessel that has been used during the
same calendar year for the incidental catch
fishery during the salmon troll fishery as
authorized in Section 8.

(4) No person shall fish for halibut in the
directed commercial halibut fishery in Area
2A from a vessel that, during the same
calendar year, has been used in the sport
halibut fishery in Area 2A or that is licensed
for the sport halibut fishery in Area 2A.

(5) No person shall retain halibut in the
salmon troll fishery in Area 2A as authorized
under Section 8 taken on a vessel that, during
the same calendar year, has been used in the
sport halibut fishery in Area 2A, or that is
licensed for the sport halibut fishery in Area
2A.

(6) No person shall retain halibut in the
salmon troll fishery in Area 2A as authorized
under Section 8 taken on a vessel that, during
the same calendar year, has been used in the
directed commercial fishery during the
fishing periods established in Section 8 for
Area 2A or that is licensed to participate in
the directed commercial fishery during the
fishing periods established in Section 8 in
Area 2A.

26. Previous Regulations Superseded

These regulations shall supersede all
previous regulations of the Commission, and
these regulations shall be effective each
succeeding year until superseded.

Classification

IPHC Regulations

Because approval by the Secretary of
State of the IPHC regulations is a foreign
affairs function, Jensen v. National
Marine Fisheries Service, 512 F.2d 1189
(9th Cir. 1975), 5 U.S.C. 553 does not
apply to this notice of the effectiveness
and content of the IPHC regulations.
Because prior notice and an opportunity
for public comment are not required to
be provided for this rule by 5 U.S.C.
553, or any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., are
not applicable.

Catch Sharing Plan for Area 2A

An Environmental Assessment/
Regulatory Impact Review was prepared
on the proposed changes to the Plan.
NMFS has determined that the proposed
changes to the plan and the
implementing management measures
contained in and implemented by the
IPHS regulations will not significantly
affect the quality of the human
environment, and the preparation of an
environmental impact statement on the
final action is not required by section
102(2)(C) of the National Environmental
Policy Act or its implementing
regulations. At the proposed rule state,

the Assistant General Counsel for
Legislation and Regulation, Department
of Commerce, certified to the Chief
Counsel for Advocacy of the Small
Business Administration that this action
will not have a significant economic
impact on a substantial number of small
entities. No comments were received on
this certification. Consequently, no
regulatory flexibility analysis has been
prepared. This action has been
determined to be not significant for
purposes of E.O. 12866.

Catch Sharing Plan for Areas 4C, 4D,
and 4E

At the proposed rule stage, the
Assistant General Counsel for
Legislation and Regulation, Department
of Commerce, certified to the Chief
Counsel for Advocacy of the Small
Business Administration that this
revision of the CSP would not have a
significant economic impact on a
substantial number of small entities. No
comments were received on this
certification. Consequently, no
regulatory flexibility analysis was
prepared. This action has been
determined to be not significant for
purposes of E.O. 12866. The revision to
CFR 300.63(b) made by this rule is not
substantive in that it merely revises the
description of the contents of the CSP to
reflect that the Council no longer
allocates for subareas 4A and 4B.
Accordingly, it is not subject to a delay
in effective date.

List of Subjects in 50 CFR Part 300

Fisheries, Fishing, Reporting and
recordkeeping requirements, Treaties.
Authority: 16 U.S.C. 773-773k.
Dated: March 12, 1998.
David L. Evans,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.
For the reasons set out in the

preamble, 50 CFR part 300 is amended
as follows:

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

1. The authority citation for part 300,
subpart E, continues to read as follows:

Authority: 16 U.S.C. 773-773k.

2. In 8300.63, paragraph (b) is revised
to read as follows:

§300.63 Catch sharing plans and
domestic management measures.
* * * * *

(b) The catch sharing plan for area 4
allocates the annual TAC among Areas
4C, 4D, and 4E, and will be
implemented by the Commission in

annual management measures
published pursuant to § 300.62.

[FR Doc. 98-6854 Filed 3—12-98; 4:01 pm]
BILLING CODE 3510-22—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 971124274-8052-02; 1.D.
110597A]

RIN 0648—-AH67

Fisheries of the Exclusive Economic
Zone Off Alaska; Forage Fish Species
Category

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues regulations to
implement Amendment 36 to the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area and
Amendment 39 to the Fishery
Management Plan for Groundfish of the
Gulf of Alaska (FMPs). This action
creates a forage fish species category in
both FMPs and implements associated
management measures. The intended
effect of this action is to prevent the
development of a commercial directed
fishery for forage fish, which are a
critical food source for many marine
mammal, seabird, and fish species. This
action is necessary to conserve and
manage the forage fish resource off
Alaska and to further the goals and
objectives of the FMPs. In addition, this
action includes a technical amendment
removing a date that is no longer
applicable.

DATES: Effective April 16, 1998.
ADDRESSES: Copies of Amendments 36
and 39 and the Environmental
Assessment/Regulatory Impact Review
(EA/RIR) prepared for Amendments 36
and 39 are available from the
Sustainable Fisheries Division, Alaska
Region, NMFS, P.O. Box 21668, Juneau,
AK 99802, Attn: Lori J. Gravel, or by
calling the Alaska Region, NMFS, at
907-586-7228.

FOR FURTHER INFORMATION CONTACT: Kent
Lind, 907-586-7228 or
kent.lind@noaa.gov

SUPPLEMENTARY INFORMATION: The
domestic groundfish fisheries in the
exclusive economic zone of the Bering
Sea and Aleutian Islands Management
Area (BSAI) and of the Gulf of Alaska
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(GOA) are managed by NMFS under the
FMPs. The FMPs were prepared by the
North Pacific Fishery Management
Council (Council) under the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act). Regulations governing the
groundfish fisheries of the BSAI and
GOA appear at 50 CFR part 679, and
general regulations governing U.S.
fisheries appear at 50 CFR part 600.

A notice of availability of
amendments 36 and 39 was published
on November 12, 1997 (62 FR 60682),
with comments on the FMP
amendments invited through January
12, 1998. A proposed rule to implement
amendments 36 and 39 was published
in the Federal Register on December 12,
1997 (62 FR 65402), with comments
invited through January 26, 1998. One
letter of comment was received and is
summarized and responded to in the
Response to Comments section.
Additional information on this action is
contained in the preamble to the
proposed rule and in the EA/RIR (See
ADDRESSES). Upon reviewing
amendments 36 and 39, the
Administrator, Alaska Region, NMFS,
has determined that amendments 36
and 39 are necessary for the
conservation and management of the
groundfish fisheries of the BSAI and
GOA and are consistent with the
Magnuson-Stevens Act and with other
applicable laws.

Response to Comments

The following comment summarizes
the one letter received on the FMP
amendments and proposed rule:

Comment. The Department of Interior
believes that managing forage fish, by
establishing a separate category for these
species, will benefit the marine
ecosystems of the North Pacific. The
Department of the Interior supports
approval of the amendments as well as
issuance of the implementing
regulations which would prohibit
directed fishing on forage fish species,
and the sale, barter, trade, or processing
of forage fish.

Response. NMFS agrees with the
conclusions of the Department of
Interior and has approved amendments
36 and 39.

Elements of the Final Rule

The following is a summary of the
main elements of the final rule.

Forage Fish Species Category

The rule defines forage fish species to
mean all species of the following
families:

Osmeridae (eulachon, capelin, and
other smelts),

Myctophidae (lanternfishes),
Bathylagidae (deep-sea smelts),
Ammodytidae (Pacific sand lance),
Trichodontidae (Pacific sandfish),
Pholidae (gunnels),

Stichaeidae (pricklebacks,
warbonnets, eelblennys, cockscombs
and shannys),

Gonostomatidae (bristlemouths,
lightfishes, and anglemouths), and the
Order

Euphausiacea (krill).

These species have been grouped
together because they are considered to
be primary food resources for other
marine animals and they have the
potential to be the targets of a
commercial fishery.

Affected Vessels and Processors

The requirements of the rule apply to
all vessels fishing for groundfish in the
Federal waters of the BSAI or GOA or
processing groundfish harvested in the
Federal waters of the BSAI or GOA. The
rule does not apply to fishing for forage
fish species within State waters.

Prohibition on Directed Fishing

The rule prohibits directed fishing for
forage fish at all times in the Federal
waters of the BSAl and GOA. The rule
establishes maximum retainable bycatch
(MRB) percentage of 2 percent for forage
fish, meaning that vessels fishing for
groundfish may retain a quantity of
forage fish equal to no more than 2
percent of the round weight or round-
weight equivalent of groundfish species
open to directed fishing that are
retained on board the vessel during a
fishing trip. NMFS data indicate that the
aggregate percentage of forage fish
incidentally caught in current
groundfish fisheries rarely exceeds 2
percent, and many vessels rarely or
never encounter catch of forage fish
species. Consequently, bycatch of forage
fish species is not considered a problem
in the groundfish fisheries off Alaska,
and the 2-percent MRB is unlikely to
result in increased discards of forage
fish species.

Harvest Quotas

Insufficient information exists upon
which to specify a total allowable catch
amount (TAC) for forage fish species.
Therefore, this action does not establish
procedures for specifying an annual
TAC for forage fish species. However, by
establishing a new species category for
forage fish, NMFS will be able to collect
additional data on forage fish from
vessel logbooks, weekly production
reports, and observer reports. This
information may be used to evaluate the
need for and appropriateness of other

management measures for forage fish
species.

Limits on Sale, Barter, Trade or
Processing

The rule prohibits the sale, barter,
trade, or processing of forage fish
species by vessels fishing for groundfish
in the Federal waters of the BSAI or
GOA or processing groundfish harvested
in the BSAI or GOA, except that
retained catch of forage fish species not
exceeding the 2-percent MRB may be
processed into fishmeal and sold. The
rule allows fishmeal processing of
forage fish retained under the 2-percent
MRB amount to prevent undue burdens
on operations that process unsorted
processing waste into fishmeal. Industry
representatives have indicated that
separating small quantities of forage fish
from the volumes of fish and fish waste
that typically enter fishmeal plants
would be nearly impossible. The small
volumes of fishmeal production allowed
under this rule are not expected to
provide an incentive for vessels to target
on forage fish through ““topping off”
activity.

This rule does not apply to onshore
processors due to limitations of the
authority of the Secretary of Commerce
under the Magnuson-Stevens Act. At the
June 1997 Council meeting, the State of
Alaska indicated that it intends to
proceed with parallel forage fish
regulations to restrict the harvest of
forage fish within State waters and the
processing of forage fish by onshore
processors.

Changes From the Proposed Rule

In the proposed change to Table 2 to
50 CFR Part 679, the order
Euphausiacea was incorrectly identified
as a family. This error has been
corrected in the final rule. No other
changes have been made in the final
rule.

A technical amendment is made to
8679.20(c)(5) by deleting a date that is
no longer applicable.

Classification

At the proposed rule stage, the
Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. No comments
were received regarding this
certification. As a result, a regulatory
flexibility analysis was not prepared.

An informal consultation under the
Endangered Species Act was concluded
for amendments 36 and 39 on July 11,
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1997. As a result of the informal
consultation, the Regional
Administrator determined that fishing
activities under this rule are not likely
to adversely affect endangered or
threatened species or critical habitat.

This final rule has been determined to

be not significant for the purposes of
E.O. 12866.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: March 10, 1998.
David L. Evans,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 679 is amended
as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for 50 CFR
part 679 continues to read as follows:

Authority: 16 U.S.C. 773 et seq ., 1801 et
seq., and 3631 et seq.

2.1n §679.2, the definition of ““forage
fish” is added in alphabetical order to
read as follows:

8§679.2 Definitions.

* * * * *

Forage fish means all species of the
following families:

(1) Osmeridae (eulachon, capelin and
other smelts),

(2) Myctophidae (lanternfishes),

(3) Bathylagidae (deep-sea smelts),

(4) Ammodytidae (Pacific sand lance),

(5) Trichodontidae (Pacific sandfish),

(6) Pholidae (gunnels),

(7) Stichaeidae (pricklebacks,
warbonnets, eelblennys, cockscombs
and shannys),

(8) Gonostomatidae (bristlemouths,
lightfishes, and anglemouths), and

(9) The Order Euphausiacea (krill).

* * * * *

3. In 8679.20, paragraph (c)(5) is
amended by removing the phrase
“(Applicable through December 31,
1996)”" and a new paragraph (i) is added
as follows:

§679.20 General limitations.
* * * * *

(i) Forage fish—(1) Definition. See
§679.2.

(2) Applicability. The provisions of
§679.20(i) apply to all vessels fishing
for groundfish in the BSAI or GOA, and
to all vessels processing groundfish
harvested in the BSAI or GOA.

(3) Closure to directed fishing.
Directed fishing for forage fish is

TABLE 2 TO PART 679.—SPECIES CODES

prohibited at all times in the BSAI and
GOA.

(4) Limits on sale, barter, trade, and
processing. The sale, barter, trade, or
processing of forage fish is prohibited,
except as provided in paragraph (i)(5) of
this section.

(5) Allowable fishmeal production.
Retained catch of forage fish not
exceeding the maximum retainable
bycatch amount may be processed into
fishmeal for sale, barter, or trade.

4. In §679.22, paragraph (c) is revised
to read as follows:

8679.22 Closures.

* * * * *

(c) Directed fishing closures. See
§679.20(d) and §679.20(i).

* * * * *

Table 2 to Part 679 [Amended]

5. Table 2 to 50 CFR part 679 is
amended by adding species codes 207
Gunnels; 208 Pricklebacks, warbonnets,
eelblennys, cockscombs and shannys
(family Stichaeidae); 209 Bristlemouths,
lightfishes, and anglemouths (family
Gonostomatidae); 210 Pacific sandfish;
772 Lanternfishes; 773 Deep-sea smelts
(family Bathylagidae); 774 Pacific sand
lance; and 800 Krill (order
Euphausiacea); in numerical order as
follows:

Code Species
* * * * * * *
Group Codes:
* * * * * * *

Gunnels.

Pacific sandfish.

* *

Lanternfishes.

* *

* * *

Deep-sea smelts (family Bathylagidae).
Pacific sand lance.
Krill (order Euphausiacea).

* * *

Pricklebacks, warbonnets, eelblennys, cockscombs and shannys (family Stichaeidae).
Bristlemouths, lightfishes, and anglemouths (family Gonostomatidae).

Tables 10 and 11 to Part 679 [Amended]

6. Tables 10 and 11 to 50 CFR part
679 are amended by adding a column
for aggregate forage fish as follows:

In Table 10 to 50 CFR part 679, a
column for **Aggregate Forage Fish” is
added between columns *‘Atka
mackerel’” and *“‘Other species,” and

footnote 5 is added to read ‘‘Forage fish
are defined at §679.2.” Table 10, as
revised, reads as follows:
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TABLE 10.—GULF OF ALASKA RETAINABLE PERCENTAGES

Bycatch species
Aggre- Aggre-
Pollock | Pacific | Deep | Rex r']: (Iga Slg\?vl' Arrow- | Sable- g%gtled DSR rr'?et\f:i ggte Cs);:)hegr
cod | flatfish | sole sole | flatfish tooth fish rock- | SEEO4 erel forage cies
fish2 fish>
Basis Species

POIOCK it 3na 20 20 20 20 20 35 1 5 10 20 2 20
Pacific cod ......ccccviviiiiiiii 20 3na 20 20 20 20 35 1 5 10 20 2 20
Deep flatfish .......ccccovviiiiiii, 20 20 3na 20 20 20 35 7 15 1 20 2 20
Rex sole ....... 20 20 20 20 3na 20 35 7 15 1 20 2 20
Flathead sole .. 20 20 20 20 3na 20 35 7 15 1 20 2 20
Shallow flatfish 20 20 20 20 20 3na 35 1 5 10 20 2 20
Arrowtooth ... 5 5 0 0 0 0 3na 0 0 0 0 2 20
Sablefish ............ 20 20 20 20 20 20 35 3na 15 1 20 2 20
Pacific Ocean perch . 20 20 20 20 20 20 35 7 15 1 20 2 20
Shortraker/rougheye . 20 20 20 20 20 20 35 7 15 1 20 2 20
Other rockfish ... 20 20 20 20 20 20 35 7 15 1 20 2 20
Northern rockfish 20 20 20 20 20 20 35 7 15 1 20 2 20
Pelagic rockfish . 20 20 20 20 20 20 35 7 15 1 20 2 20
DSR-SEEO .... 20 20 20 20 20 20 35 7 15 3na 20 2 20
Thornyhead .........cccooveiiiiiiiiiiee 20 20 20 20 20 20 35 7 15 1 20 2 20
Atka mackerel 20 20 20 20 20 20 35 1 5 10 3na 2 20
Other species 20 20 20 20 20 20 35 1 5 10 20 2 3pa

Aggregated amount non-gro
CIBS ittt 20 20 20 20 20 20 35 1 5 10 20 2 20

1For definition of species, see Table 1 of the Gulf of Alaska groundfish specifications.

2 Aggregated Rockfish means any rockfish except in the Southeast Outside District where demersal shelf rockfish (DSR) is a separate category.

3na=not applicable.
4 SEEO=Southeast Outside District.
5Forage fish are defined at §679.2.

In Table 11 to 50 CFR part 679, a

column for **Aggregate Forage Fish” is
added between columns ““‘Squid” and

“Other species,” footnote 3 is

redesignated as footnote 4, and a new

footnote 3 is added to read ‘‘Forage fish

are defined at §679.2.”” Table 11, as

revised, reads as follows:

TABLE 11.—BERING SEA AND ALEUTIAN ISLANDS MANAGEMENT AREA RETAINABLE PERCENTAGES

Bycatch species1

Aggre- Aggre-
e Atka Flat- | Green- Other
Pacific Yellow- | Other | Rock Sable- ated ] ate
Pollock cod mack- | Arrowtooth fin sole | flatfish | sole head land fish ?ock— Squid fgrage spe-
erel sole | turbot fish 2 fish cies

Basis species?
POIOCK v 4na 20 20 35 20 20 20 20 1 1 5 20 2 20
Pacific cod ... 20 na 20 35 20 20 20 20 1 1 5 20 2 20
Atka mackerel . 20 20 na 35 20 20 20 20 1 1 5 20 2 20
Arrowtooth ....... 0 0 0 na 0 0 0 0 0 0 0 0 2 0
Yellowfin sole 20 20 20 35 na 35 35 35 1 1 5 20 2 20
Other flatfish 20 20 20 35 35 na 35 35 1 1 5 20 2 20
Rock sole .....cccoovviiiieiiiiies 20 20 20 35 35 35 na 35 1 1 5 20 2 20
Flathead sole ........c.ccccccoveee. 20 20 20 35 35 35 35 na 35 15 15 20 2 20
Greenland turbot 20 20 20 35 20 20 20 20 na 15 15 20 2 20
Sablefish ......... 20 20 20 35 20 20 20 20 35 na 15 20 2 20
Other rockfish 20 20 20 35 20 20 20 20 35 15 15 20 2 20
Other red rockfish-BS ........... 20 20 20 35 20 20 20 20 35 15 15 20 2 20
Pacific Ocean perch ..... 20 20 20 35 20 20 20 20 35 15 15 20 2 20
Sharpchin/Northern-Al . 20 20 20 35 20 20 20 20 35 15 15 20 2 20
Shortraker/Rougheye-Al . 20 20 20 35 20 20 20 20 35 15 15 20 2 20
Squid ..... 20 20 20 35 20 20 20 20 1 1 5 4na 2 20
Other Species ........ccccuvvvvenns 20 20 20 35 20 20 20 20 1 1 5 20 2 4na
Aggregated amount non-

groundfish species ............ 20 20 20 35 20 20 20 20 1 1 5 20 2 20

1For definition of species, see Table 1 of the Bering Sea and Aleutian Islands groundfish specifications.

2 Aggregated rockfish of the genera Sebastes and Sebastolobus.

3Forage fish are defined at §679.2.
4na = not applicable.

[FR Doc. 98-6857 Filed 3—16-98; 8:45 am]

BILLING CODE 3510-22-P
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Proposed Rules

Federal Register

Vol. 63, No. 51
Tuesday, March 17, 1998

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-102-AD]

RIN 2120-AA64

Airworthiness Directives; Alexander

Schleicher Segelflugzeugbau Models
ASW-19 and ASK-21 Sailplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Alexander Schleicher Segelflugzeugbau
(Schleicher) Models ASW-19 and ASK—
21 sailplanes. The proposed AD would
require: modifying the rudder surface
panels; replacing the airbrake bellcrank;
and modifying the rear canopy hinge
structure. The proposed AD is the result
of mandatory continuing airworthiness
information (MCALI) issued by the
airworthiness authority for Germany.
The actions specified by the proposed
AD are intended to prevent loss of the
canopy caused by design deficiency,
airbrake failure caused by cracking, and
rudder panel flutter caused by high
density altitude conditions, all of
which, if not corrected, could result in
reduced sailplane controllability.
DATES: Comments must be received on
or before April 17, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97—-CE—
102-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Alexander Schleicher Segelflugzeugbau,
6416 Poppenhausen, Wasserkuppe,

Federal Republic of Germany;
telephone: 49.6658.890 or 49.6658.8920;
facsimile: 49.6658.8923 or
49.6658.8940. This information also
may be examined at the Rules Docket at
the address above.

FOR FURTHER INFORMATION CONTACT: Mr.
J. Mike Kiesov, Project Officer,
Sailplanes/Gliders, Small Airplane
Directorate, Aircraft Certification
Service, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106; telephone:
(816) 426-6932; facsimile: (816) 426—
2169.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 97-CE-102—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97—-CE-102—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Luftfahrt-Bundesamt (LBA),
which is the airworthiness authority for
the Federal Republic of Germany,
notified the FAA that unsafe conditions
may exist on certain Schleicher Model
ASW-19 and ASK-22 sailplanes. The
LBA reports the following:

e That airflow over the rudder flight
control system when near maximum
speed and under high density altitude
conditions causes panel flutter of the
rudder control panels on the Schleicher
Model ASW-19 sailplanes;

¢ That cracks have been found in the
rear canopy hinge structure, which
could be caused by insufficient design
or leaving the sailplane canopy open
and exposed to wind forces on the
Schleicher Model ASK-21 sailplanes;
and,

¢ That cracks in the airbrake
bellcrank have been found during
routine maintenance inspection on the
Schleicher Model ASK-21 sailplanes.

These conditions, if not corrected,
could result in reduced controllability
of these sailplanes.

Relevant Service Information

Alexander Schleicher has issued the
following service information:
Technical Note 2, dated September 6,
1976, which specifies procedures for
stiffening the rudder surface panels on
certain Model ASW-19 sailplanes; and,
Technical Note 20 dated October 16,
1987, which specifies procedures for
inspecting and replacing the airbrake
bellcrank, and inspecting and
reinforcing the rear canopy hinge on the
Model ASK-21 sailplanes.

The LBA classified these service
bulletins as mandatory and issued the
following AD’s in order to assure the
continued airworthiness of these
sailplanes in Germany: (1) LBA AD 76—
258 dated September 3, 1976, against
the Model ASW-19 sailplanes for the
rudder panel flutter condition; and (2)
LBA 88-2 dated January 18, 1988,
against the Model ASK-21 sailplanes for
the airbrake bellcrank and rear canopy
hinge conditions.

The FAA'’s Determination

The Alexander Schleicher Models
ASW-19 and ASK-21 sailplanes are
manufactured in Germany and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
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Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the LBA has
kept the FAA informed of the situation
described above.

The FAA has examined the findings
of the LBA, reviewed all available
information, including the service
information referenced above, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since unsafe conditions have been
identified that are likely to exist or
develop in other Alexander Schleicher
Models ASW-19 and ASK-21 sailplanes
of the same type design registered in the
United States, the proposed AD would
require modifying the sailplanes’ rudder
panel by stiffening the rudder panel,
reinforcing the rear canopy hinge, and
replacing the airbrake bellcrank.
Accomplishment of the proposed
actions would be in accordance with the
previously referenced service
information.

Cost Impact

The FAA estimates that 5 sailplanes
in the U.S. registry would be affected by
the rudder panel portion of the
proposed AD, that it would take
approximately 10 workhours per
sailplane to accomplish the rudder
panel portion of the proposed AD, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $50 per sailplane. Based
on these figures, the total cost impact of
the rudder panel portion of the
proposed AD on U.S. operators is
estimated to be $3,250, or $650 per
sailplane.

The FAA estimates that 30 sailplanes
in the U.S. registry would be affected by
the airbrake bellcrank portion of the
proposed AD, that it would take
approximately 6 workhours per
sailplane to accomplish the rudder
panel portion of the proposed AD, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $200 per sailplane. Based
on these figures, the total cost impact of
the airbrake bellcrank portion of the
proposed AD on U.S. operators is
estimated to be $16,800, or $560 per
sailplane.

The FAA estimates that 30 sailplanes
in the U.S. registry would be affected by
the rear canopy hinge portion of the
proposed AD, that it would take
approximately 11 workhours per
sailplane to accomplish the rear canopy

hinge portion of the proposed AD, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $15 per sailplane. Based
on these figures, the total cost impact of
the rear canopy hinge portion proposed
AD on U.S. operators is estimated to be
$20,250, or $675 per sailplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Alexander Schleicher Segelflugzeugbau:
Docket No. 97—-CE-102-AD.
Applicability: Model ASW-19 sailplanes

(serial numbers 19019 through 19037, 19040,
and 19042 through 19044), and Model ASK—

21 sailplanes (serial numbers 21001 through
21345), certificated in any category.

Note 1: This AD applies to each sailplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
sailplanes that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated in the
body of this AD, unless already
accomplished.

To prevent loss of the canopy caused by
design deficiency, airbrake failure caused by
cracking, and rudder panel flutter caused by
high density altitude conditions, all of
which, if not corrected, could result in
reduced sailplane controllability, accomplish
the following:

(a) Within the next 3 calendar months after
the effective date of this AD, accomplish the
following:

(1) For Alexander Schleicher Model ASW-
19 sailplanes, modify the rudder panel in
accordance with the Instructions section in
Alexander Schleicher ASW 19 Technical
Note No. 2, dated September 6, 1976.

(2) For Alexander Schleicher Model ASK-
21 sailplanes, replace the airbrake bellcrank
with an airbrake bellcrank of improved
design in accordance with the Action section,
paragraphs 3.1, 3.2, and 3.3 in Alexander
Schleicher ASW 21 Technical Note No. 20,
dated October 16, 1987.

(3) For Alexander Schleicher Model ASK—
21 sailplanes, modify the rear canopy hinge
in accordance with the Action section,
paragraph 4.2, in Alexander Schleicher ASW
21 Technical Note No. 20, dated October 16,
1987.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the sailplane
to a location where the requirements of this
AD can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, Aircraft Certification Service,
1201 Walnut, suite 900, Kansas City,
Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) Questions or technical information
related to the service information referenced
in this AD, should be directed to Alexander
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Schleicher Segelflugzeugbau, 6416
Poppenhausen, Wasserkuppe, Federal
Republic of Germany. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Note 3: The subject of this AD is addressed
in German AD No. 76-258, dated September
3, 1976, for the rudder panel condition; and
German AD No. 88-2, dated January 1, 1988,
for the airbrake bellcrank and the rear canopy
hinge conditions.

Issued in Kansas City, Missouri, on March
9, 1998.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 98-6768 Filed 3—16-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 97-ANM-21]

Proposed Amendment to Class E
Airspace; Cedar City, UT

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend the Cedar City, UT, Class E
airspace. If amended, the proposal
would provide additional airspace
necessary to fully encompass various
new and revised Standard Instrument
Approach Procedures (SIAP) at Cedar
City Regional Airport, Cedar City, UT.
DATES: Comments must be received on
or before May 1, 1998.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace Branch, ANM-520, Federal
Aviation Administration, Docket No.
97-ANM-21, 1601 Lind Avenue S.W.,
Renton, Washington 98055-4056.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for the Northwest Mountain
Region at the same address.

An informal docket may also be
examined during normal business hours
in the office of the Manager, Air Traffic
Division, Airspace Branch at the address
listed above
FOR FURTHER INFORMATION CONTACT:
Dennis Ripley, ANM-520.6, Federal
Aviation Administration, Docket No.
97-ANM-21, 1601 Lind Avenue S.W.,
Renton, Washington 98055-4056;
telephone number: (425) 227-2527.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit,
with those comments, a self-addressed
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 97—
ANM-21." The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in the
light of comments received. All
comments submitted will be available
for examination at the address listed
above, both before and after the closing
date, for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM'’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Airspace
Branch, ANM-520, 1601 Lind Avenue
S.W., Renton, Washington 98055—4056.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRM’s should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations, part 71 (14 CFR part 71) to
amend Class E airspace at Cedar City,
UT. This proposal is essential in order
to fully contain new and revised flight
procedures within controlled airspace at
Cedar City Regional Airport. The
existing Class E airspace requires
modification to fully encompass the

missed approach, the holding, and the
transition procedures to four new or
revised SIAP’s.

The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
Class E airspace areas, extending
upward from 700 feet or more above the
surface of the earth, are published in
Paragraph 6005 of FAA Order 7400.9E,
dated September 10, 1997, and effective
September 16, 1997, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:
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Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ANM UT E5 Cedar City, UT [Revised]

Cedar City Regional Airport, UT

(Lat. 37°42'04"" N, long. 113°05'55" W)

That airspace extending upward from 700
feet above the surface bounded by a line
beginning at lat. 38°03'00"" N, long.
113°13'30" W; to lat. 38°05'30" N, long.
112°58'30" W; to lat. 37°58'30"" N, long.
112°45'30" W; to lat. 37°45'00" N, long.
112°56'45" W; to lat. 37°47'30"" N, long.
113°15'00" W; thence to point of beginning;
that airspace extending upward from 1,200
feet above the surface bounded by a line
beginning at lat. 38°00'00"" N, long.
113°45'30" W; to lat. 38°19'00" N, long.
112°51'30" W; to lat. 37°58'30"" N, long.
112°45'30" W; to lat. 37°37'00" N, long.
112°56'30" W; to lat. 37°38'15"" N, long.
113°22'18" W; thence to point of beginning,
excluding Federal airways, the Milford, UT,

and the St. George, UT Class E airspace areas.

* * * * *

Issued in Seattle, Washington, on February
23, 1998.

Glenn A. Adams 11,

Assistant Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 98-6705 Filed 3-16-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AAL-2]
Proposed Revision of Class E
Airspace; Homer, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This action revises Class E
airspace at Homer, AK. The
modification of the Localizer (LOC)/
Distance Measuring Equipment (DME)
instrument approach to RWY 21 Homer,
AK, has made this action necessary.
Adoption of this proposal would result
in the provision of adequate controlled
airspace for Instrument Flight Rules
(IFR) operations at Homer, AK.
DATES: Comments must be received on
or before May 1, 1998.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Operations Branch, AAL-530, Docket
No. 98—AAL-2, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587.
The official docket may be examined
in the Office of the Regional Counsel for
the Alaskan Region at the same address.

An informal docket may also be
examined during normal business hours
in the Office of the Manager, Operations
Branch, Air Traffic Division, at the
address shown above and on the
Internet at Alaskan Region’s homepage
at http://www.alaska.faa.gov/at or at
address http://162.58.28.41/at.

FOR FURTHER INFORMATION CONTACT:
Robert van Haastert, Operations Branch,
AAL-538, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK 99513-7587;
telephone number (907) 271-5863; fax:
(907) 271-2850; email:
Robert.van.Haastert@faa.dot.gov.
Internet address: http://
www.alaska.faa.gov/at or at address
http://162.58.28.41/at.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 98—
AAL-2.” The postcard will be date/time
stamped and returned to the
commenter. All communications
received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination in the Operations Branch,
Air Traffic Division, Federal Aviation
Administration, 222 West 7th Avenue,
Box 14, Anchorage, AK, both before and
after the closing date for comments. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)

by submitting a request to the
Operations Branch, AAL-530, Federal
Aviation Administration, 222 West 7th
Avenue, Box 14, Anchorage, AK 99513—
7587. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRM’s should
also request a copy of Advisory Circular
No. 11-2A which describes the
application procedure.

The Proposal

The FAA proposes to amend 14 CFR
part 71 by revising the Class E airspace
at Homer, AK, due to the modification
of the LOC/DME instrument approach to
RWY 21. The area would be depicted on
aeronautical charts for pilot reference.
The intended effect of this proposal is
to provide adequate controlled airspace
for IFR operations at Homer, AK.

The coordinates for this airspace
docket are based on North American
Datum 83. The Class E airspace areas
designated as surface areas for an airport
are published in paragraph 6002 and the
Class E airspace areas designated as
700/1200 foot transition areas are
published in paragraph 6005 of FAA
Order 7400.9E, Airspace Designations
and Reporting Points, dated September
10, 1997, and effective September 16,
1997, which is incorporated by
reference in 14 CFR 71.1 (62 FR 52491;
October 8, 1997). The Class E airspace
designations listed in this document
would be revised and published
subsequently in the Order.

The FAA has determined that these
proposed regulations only involve an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a ““significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
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proposes to amend 14 CFR part 71 as
follows:

PART 71— DESIGNATION OF CLASS
A, CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—-
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is to be amended
as follows:

[Amended]

Paragraph 6002 The Class E airspace areas
listed below are designated as a surface area
for an airport.

* * * * *

AAL AKE2 Homer, AK

Homer Airport, AK

(Lat. 59°38'42" N, long. 151°28'42" W)
Kachemak NDB

(Lat. 59°38'29" N, long. 151°30'01" W)
Homer Localizer

(Lat. 59°39'07" N, long. 151°27'31" W)

Within a 4.2 mile radius of the Homer
Airport and within 1.9 miles either side of
the Homer localizer northeast backcourse
extending from the localizer to 7.2 miles
northeast of the Homer localizer, and within
2.4 miles north and 4.2 miles south of the
Kachemak NDB 235° radial extending from
the Kachemak NDB to 8.3 miles southwest
the Kachemak NDB. This Class E airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Supplement Alaska (Airport/Facility
Directory).

* * * * *

Paragraph 6005 Class E airspace extending
upward from 700 feet or more above the
surface of the earth.

* * * * *

AAL AKE5 Homer, AK

Homer Airport, AK

(Lat. 59°38'42" N, long. 151°28'42" W)
Kachemak NDB

(Lat. 59°38'29" N, long. 151°30'01" W)
Homer Localizer

(Lat. 59°39'07" N, long. 151°27'31" W)

That airspace extending upward from 700
feet above the surface within a 6.7 mile
radius of the Homer Airport and within 4
miles either side of the Homer localizer
northeast backcourse extending from
localizer to 12 miles northeast of the Homer
localizer, and within 8 miles north and 4.2
miles south of the Kachemak NDB 235° radial

extending from the Kachemak NDB to 16
miles southwest of the Kachemak NDB.
* * * * *

Issued in Anchorage, AK, on March 9,
1998.

Willis C. Nelson,

Manager, Air Traffic Division, Alaskan
Region.

[FR Doc. 98-6819 Filed 3-16-98; 8:45 am]
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Chapter Il

Flame Retardant Chemicals That May
Be Suitable for Use in Upholstered
Furniture; Public Hearing

AGENCY: Consumer Product Safety
Commission.

ACTION: Notice of public hearing and
request for comments.

SUMMARY: The Commission will conduct
a public hearing on May 5-6, 1998 to
receive scientific and technical
information, such as published or
unpublished studies, relating to the
toxicity, exposure, bioavailability, and
environmental effects of flame retardant
(“FR’’) chemicals that may be suitable
for use in residential upholstered
furniture, particularly in upholstery
fabrics. The Commission seeks written
comments and oral presentations from
individuals, associations, firms, and
government agencies, with substantiated
information or technical comments on
these topics. The Commission will
evaluate the information obtained from
the hearing as part of its deliberations
on whether to propose a standard to
address the hazard associated with
small open flame ignitions of
upholstered furniture.

DATES: The hearing will begin at 10:00
a.m. on Tuesday, May 5, 1998, and, if
necessary, conclude on May 6, 1998.
Requests to make oral presentations,
and the text of the presentation, must be
received by the Office of the Secretary
no later than April 21, 1998. Persons
planning to testify at the hearing should
submit 10 copies of the entire text of
their prepared remarks to the
Commission no later than April 21,
1998, and provide an additional 50
copies for dissemination on the date of
the hearing. Written comments that are
in place of, or in addition to oral
presentations, must be received by the
Office of the Secretary no later than May
5, 1998. Written comments must
include the author’s affiliation with, or
employment or sponsorship by, any
professional organization, government

agency, or business firm. All data
analyses and studies should include
substantiation and citations. The
Commission reserves the right to limit
the number of persons who testify and
the duration of their testimony.

ADDRESSES: The hearing will be in room
420 of the East-West Towers Building,
4330 East-West Highway, Bethesda, MD.
Written comments, requests to make
oral presentations, and texts of oral
presentations should be captioned
“Flame Retardant Chemicals” and
mailed to the Office of the Secretary,
Consumer Product Safety Commission,
Washington, D.C. 20207, or delivered to
that office, room 502, 4330 East-West
Highway, Bethesda, Maryland 20814.
Comments, requests, and texts of oral
presentations may also be filed by
telefacsimile to (301) 504—0127 or by e-
mail to cpsc-os@cpsc.gov.

FOR FURTHER INFORMATION CONTACT: For
information about the purpose or
subject matter of this hearing call or
write Michael A. Babich, Ph.D.,
Directorate for Epidemiology and Health
Sciences, U.S. Consumer Product Safety
Commission, Washington, D.C. 20207;
telephone (301) 504-0994, extension
1383; fax (301) 504-0079. For
information about the schedule for
submission of written comments,
requests to make oral presentations, and
submission of texts of oral
presentations, call or write Rockelle
Hammond, Office of the Secretary,
Consumer Product Safety Commission,
Washington, D.C. 20207; telephone
(301) 504-0800, extension 1232; fax
(301) 504-0127.

SUPPLEMENTARY INFORMATION: In 1994,
the U.S. Consumer Product Safety
Commission (““CPSC”) initiated a
regulatory proceeding to address the
hazard of small open flame ignitions of
upholstered furniture. 59 FR 30735
(June 15, 1994). Small open flame
sources include, for example, cigarette
lighters, matches, and candles. Such
ignitions of upholstered furniture are
associated with an estimated 3,100 fires
resulting in an estimated 100 deaths,
460 injuries, and $50 million in
property damage per year in the U.S.
The CPSC staff believes that a small
open flame performance standard for
upholstered furniture could effectively
reduce the risk of death, injury, and
property loss resulting from small flame
ignitions (1).1

1Numbers in parentheses refer to documents
listed at the end of this document. The documents
are available at the Commission’s Public Reading
Room, 4330 East-West Highway, room 419,
Bethesda, Maryland 20814. For information call the
Office of the Secretary at (301) 504-0800.
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The small open flame standard that
the staff is considering would be a
performance standard that specifies a
requirement for flame resistance, but
would not specify how furniture would
have to be constructed to meet the
standard. Manufacturers would be free
to choose the means of complying with
the standard. They could use inherently
flame resistant textiles or apply FR
treatments. Many different FR chemicals
and combinations of chemicals are
potentially available. FR chemicals
could be incorporated within fibers,
applied to the surface of the textile, or
applied to the back of the textile in the
form of a polymeric coating. Most cover
fabrics currently used in upholstered
furniture would require treatment with
FR chemicals to pass the small open
flame standard being considered by
CPSC staff. Thus, a small open flame
standard could result in the widespread
use of FR chemicals in upholstered
furniture manufactured for household
use.

Possible Toxicity of FR Chemicals

The Commission is interested in
information about the possible toxicity
of FR chemicals for several reasons. In
addressing the hazard associated with
the small flame ignition of upholstered
furniture, the Commission staff is
working to develop a performance
standard without creating additional
health hazards to consumers or workers
or harming the environment. The CPSC
staff preliminarily considered the
possible toxicity of FR chemicals to
consumers. The staff believes that
certain FR chemicals could probably be
used without presenting a hazard to
consumers (2). However, some
guestions remain, such as whether there
is additional information on the
chemicals the staff considered, possible
hazards posed by new FR chemicals, the
environmental impact of FR chemical
usage and disposal, and the potential for
worker exposure. Another issue is the
possible smoke toxicity of FR-treated
furniture. Therefore, the Commission is
requesting additional information on
these issues before considering a
proposed rule.

The Federal Hazardous Substances
Act (“FHSA’’) and the Commission’s
chronic hazard guidelines provide
guidance for determining whether a
given FR chemical would present a
hazard to consumers. 15 U.S.C. 1261
(A(1)(A); 16 CFR 1500.135. Under the
FHSA, toxicity, dose response,
exposure, and bioavailability must be
considered in assessing the potential
hazard to consumers. Toxicity includes
acute toxicity, as well as chronic health
effects such as cancer, reproductive/

developmental toxicity, and
neurotoxicity. 16 CFR 1500.3(c)(ii). The
dose response is a measure of the
potency of a given FR chemical.
Exposure is the amount of FR chemical
that may come into contact with
consumers. Bioavailability is the
amount of FR chemical that is absorbed
by the body. A given FR chemical
would not present a hazard to
consumers unless it is toxic, there is
sufficient exposure, and enough is
absorbed by the body to exceed the
acceptable daily intake. See 15 U.S.C.
1261 (f)(1)(A); 16 CFR 1500.135.

The staff believes that in many cases,
the FR chemicals would be applied in
the form of a polymeric back-coating.
Thus, exposure would depend on the
ability of the FR chemical to migrate to
the surface of the fabric. The back-
coating is expected to reduce exposure
because the FR chemical most
commonly seen in the FR-treated fabrics
to date is incorporated into the polymer
and the polymer is on the back of the
fabric. However, exposure might occur
if the FR chemicals could be extracted
during cleaning, or as a result of wear
or abrasion or by contact with other
liquids.

The CPSC staff reviewed all available
data on the acute and chronic toxicity
of 16 FR chemicals (2). Based on the
available data, the staff determined that
15 of the 16 FR chemicals considered
would not present a hazard to
consumers. Seven of the chemicals
would not be considered “‘toxic” under
the FHSA. Others would not be
expected to present a hazard due to low
exposure or low bioavailability.
However, these conclusions could
change if additional information became
available that indicated certain
chemicals could present a hazard. For
some chemicals, only limited
information was available on toxicity,
exposure, or bioavailability.
Furthermore, other FR chemicals not
reviewed by the staff may be available
for use in upholstered furniture.

A related issue is whether the smoke
from FR-treated furniture could be more
toxic than the smoke from non-FR-
treated furniture. Only the upholstery
fabric would be treated with FR
chemicals. Although the standard under
consideration would require
upholstered furniture to resist ignition
from a small open flame, the furniture
could still ignite in a larger fire. Smoke
toxicity must be considered because
most fire-related deaths are due to
smoke inhalation, rather than burns.
The staff reviewed all available data on
the smoke toxicity of FR-treated
products, and it determined that the
smoke from FR-treated products was

generally not more toxic than the smoke
from non-FR-treated products (2).
However, the Commission seeks
additional information on this issue.

Other Uses of FR Chemicals

Although FR chemicals are not
currently used in most residential
upholstered furniture, they are used in
a number of other applications. FR
treatments may be used in some
commercial grade upholstered furniture,
carpets, wall coverings, and automobile
and airplane upholstery. FR chemicals
are used in other textile products, such
as workwear and children’s sleepwear,
and in a wide variety of plastic
containing products, such as printed
circuit boards, and television and
computer cabinets. FR chemicals are
also used in upholstered furniture sold
in California and the United Kingdom to
comply with certain flammability
requirements. Experience gained with
these other applications may be relevant
to upholstered furniture. The
Commission solicits information from
those familiar with these applications.

Request for Information

To obtain information relevant to
these questions, the Commission will
conduct a public hearing on May 5-6,
1998. The Commission solicits written
comments and oral presentations of
scientific and technical information,
including unpublished toxicity studies,
from all interested parties on the
following topics:

I. FR Chemicals

A. FR chemicals and treatments that
are potentially suitable for use in
complying with the small open flame
standard.

1. Are there any FR chemicals or
classes of FR chemicals included in the
staff’s review (see reference 2) that
would not be suitable for upholstered
furniture fabrics or barriers?

2. Are there any chemicals that would
be suitable for upholstered furniture but
were not included in the staff’s review?

3. How would each type of FR
treatment be applied, that is,
incorporated into the fiber, surface
treatment, or back coating?

4. With what types of fibers and
fabrics can each FR treatment be used?
B. FR chemicals that are currently

used in other applications to which
consumers may be exposed (such as
children’s sleepwear, commercial grade
furniture, carpet, and wall coverings,
automobile and airplane upholstery,
and residential furniture sold in
California and the U.K).
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1. Would any of these chemicals not
reviewed by the staff be suitable for
upholstered furniture?

2. How does experience gained with
these applications address outstanding
issues with upholstered furniture?

Il. Toxicity

A. Data or analyses, such as
unpublished industry-sponsored
studies, relating to the toxicity, dose
response, bioavailability, or exposure of
FR chemicals (both existing studies and
those that are planned or underway).

B. Federal, state, and international
programs for evaluating new and
existing FR chemicals.

1. How can these programs limit the
introduction of new hazardous FR
chemicals that would be used in
upholstered furniture?

2. Are any FR chemicals considered
“toxic’ or “‘hazardous’ under any
current federal or state programs, such
as the Environmental Protection Agency
(““EPA""), Occupational Safety and
Health Administration (““OSHA”™), and
Department of Transportation (“DOT’")?

3. Are any FR chemicals currently on
any regulatory lists, such as under the
Resource Conservation and Recovery
Act (“RCRA"), the Comprehensive
Environmental Response,
Compensation, and Liability Act
(““CERCLA"), Toxic Release Inventory
(““TRI"), or the California Safe Drinking
Water and Toxic Enforcement Act of
1986 (“‘Proposition 65’)?

4. If any are listed, what is the
significance, if any, of being on the
particular list, with regard to
upholstered furniture?

C. Data or analyses relating to the
smoke toxicity of FR-treated products,
other than what was discussed in the
staff toxicity review (including the need
for any additional studies).

I1l. Exposure and Bioavailability

A. Possible consumer exposure to FR
chemicals in upholstered furniture.

1. What scenarios and routes of
exposure need to be considered to
adequately assess consumer exposure to
FR chemicals?

2. What must be considered to
adequately assess exposure to children
in particular?

B. Studies relating to bioavailability of
FR chemicals, such as dermal
absorption studies, that were not cited
in the staff review.

C. Effect of aging and cleaning of
furniture on exposure to FR chemicals.
1. Would the back-coating degrade
over time? If so, under what

circumstances?

2. Would cleaning with aqueous or
non-aqueous agents extract FR
chemicals?

3. How tightly would various FR
chemicals be bound to or within the
fabric or back-coating?

4. How would exposure to light,
including ultraviolet and infrared, affect
exposure to FR treatments?

5. Some FR treatments are considered
to have low bioavailability due to high
molecular weight. Could these FR
chemicals degrade over time?

IV. Occupational Issues

A. Processes likely to be used to apply
FR chemicals to the textiles used in
upholstered furniture.

B. Effect of FR chemicals or
treatments on workers who would be
applying them to textiles or during the
manufacture of upholstered furniture.

1. In industries where FR chemicals
are currently used, what controls exist
to protect workers?

2. What federal or state regulations are
these industries subject to that are
designed to protect workers?

C. Any controls that currently exist to
protect workers from exposure to other
chemicals or particles in the textile and
upholstered furniture industry.

1. What federal or state regulations are
textile and furniture manufacturers
currently subject to that are designed to
protect workers?

2. Would manufacturers be subject to
any additional regulations if FR
chemicals were introduced?

3. What additional controls, if any,
would be required to protect workers
from exposure to FR chemicals in these
industries?

D. Cost of complying with additional
regulations and implementing
additional controls to protect workers,
resulting from the use of FR chemicals
in upholstered furniture, especially for
small companies.

IV. Environmental Issues

A. Federal or state environmental
regulations to which textile and
upholstered furniture manufacturers are
currently subject.

1. What environmental controls, if
any, currently exist in these industries?

2. What additional federal or state
regulations would textile and furniture
manufacturers be subject to, if FR
chemicals were introduced?

3. What additional environmental
controls, if any, would be required?

B. Cost of complying with additional
environmental regulations and
implementing additional environmental
controls, resulting from the introduction
of FR chemicals into upholstered
furniture, especially for small
companies.

C. Federal or state transportation
regulations to which FR chemicals

would be subject and the likely cost of
complying with them.

D. Any special disposal requirements
when household furniture reaches the
end of its useful life and any adverse
impacts that disposal might have on the
environment or human health.

E. If adopted, a small open flame
standard could increase the overall
production of FR chemicals. Beyond
what is addressed in the previous
questions, are there any known or likely
environmental effects from the
manufacture, use, or disposal of FR
chemicals for use in upholstered
furniture?

List of Relevant Documents

(Documents may be obtained from the
Office of the Secretary or from the
CPSC’s web site at www.cpsc.gov.)

1. Briefing memorandum from Dale R.
Ray, Project Manager, Directorate for
Economic Analysis, to the Commission,
“Upholstered Furniture Flammability:
Regulatory Options for Small Open
Flame and Smoking Material Ignited
Fires,” October 24, 1997.

2. Memorandum from Lakshmi C.
Mishra, Ph.D., Directorate for
Epidemiology and Health Sciences, to
Dale Ray, Project Manager, “Toxicity of
Flame Retardant Chemicals (FR’s) Used
in Upholstered Fabrics and the Toxicity
of the Smoke from FR-treated Fabrics,”
October 1, 1997.

Dated: March 11, 1998.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 98-6904 Filed 2—16-98; 8:45 am]
BILLING CODE 6355-01-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1700

Requirements for Child-Resistant
Packaging; Minoxidil Preparations
With More Than 14 mg of Minoxidil Per
Package

AGENCY: Consumer Product Safety
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission is proposing
a rule to require child-resistant (““CR"’)
packaging for minoxidil preparations
containing more than 14 mg of
minoxidil in a single package. The
Commission has preliminarily
determined that child-resistant
packaging is necessary to protect
children under 5 years of age from
serious personal injury and serious
illness resulting from handling or
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ingesting a toxic amount of minoxidil.
The Commission takes this action under
the authority of the Poison Prevention
Packaging Act of 1970.

DATES: Comments on the proposal
should be submitted no later than June
1, 1998.

ADDRESSES: Comments should be
mailed to the Office of the Secretary,
Consumer Product Safety Commission,
Washington, D.C. 20207, or delivered to
the Office of the Secretary, Consumer
Product Safety Commission, Room 502,
4330 East-West Highway, Bethesda,
Maryland 20814-4408, telephone (301)
504-0800. Comments may also be filed
by telefacsimile to (301) 504—0127 or by
email to cpsc-os@cpsc.gov.

FOR FURTHER INFORMATION CONTACT:
Suzanne Barone, Ph.D., Division of
Health Sciences, Directorate for
Epidemiology and Health Sciences,
Consumer Product Safety Commission,
Washington, D.C. 20207; telephone
(301) 504-0477 ext. 1196.

SUPPLEMENTARY INFORMATION:
A. Background

1. Relevant Statutory and Regulatory
Provisions

The Poison Prevention Packaging Act
of 1970 (“PPPA™), 15 U.S.C. 1471-14786,
authorizes the Commission to establish
standards for the “‘special packaging” of
any household substance if (1) the
degree or nature of the hazard to
children in the availability of such
substance, by reason of its packaging, is
such that special packaging is required
to protect children from serious
personal injury or serious illness
resulting from handling, using, or
ingesting such substance and (2) the
special packaging is technically feasible,
practicable, and appropriate for such
substance.

Special packaging, also referred to as
“child-resistant” (“‘CR”) packaging, is
(1) designed or constructed to be
significantly difficult for children under
5 years of age to open or obtain a toxic
or harmful amount of the substance
contained therein within a reasonable
time and (2) not difficult for ““‘normal
adults” to use properly. 15 U.S.C.
1471(4). Household substances for
which the Commission may require CR
packaging include (among other
categories) foods, drugs, or cosmetics as
these terms are defined in the Federal

Food, Drug, and Cosmetic Act (21 U.S.C.

321). 15 U.S.C. 1471(2)(B). The
Commission has performance
requirements for special packaging. 16
CFR 1700.15, 1700.20. Under these
requirements, most special packaging
must be child-resistant (85 percent of a

panel of 200 children cannot open it
without a demonstration and 80 percent
cannot open it with a demonstration)
and senior-friendly (**SF’’) (90 percent
of a panel of 100 adults ages 50 to 70
must be able to open the packaging in

a 5 minute test period and open and (if
appropriate) properly resecure itinal
minute test). 16 CFR 1700.20(a)(2) and
(3).
Section 4(a) of the PPPA, 15 U.S.C.
1473(a), allows the manufacturer or
packer to package a nonprescription
product subject to special packaging
standards in one size of non-CR
packaging only if the manufacturer (or
packer) also supplies the substance in
CR packages of a popular size, and the
non-CR packages bear conspicuous
labeling stating: “This package for
households without young children.”” 15
U.S.C. 1473(a), 16 CFR 1700.5.

2. Minoxidil

Topical minoxidil is a liquid
medication that is applied to the scalp
to stimulate hair regrowth for
individuals with a common form of
genetic hair loss (androgenetic
alopecia). In February 1996, the Food
and Drug Administration (“FDA™)
approved the sale of topical minoxidil
as an over-the-counter (“OTC”’) drug
available without a prescription. There
is also a tablet form of minoxidil for
treatment of severe hypertension that is
available only by prescription. Like
most oral prescription drugs, the
prescription form of minoxidil must be
in special packaging. 16 CFR
1700.14(a)(10). However, special
packaging is not required for topical
drugs unless the Commission takes
specific action to require it.

Topical minoxidil first became
available by prescription in 1988. The
OTC preparation is currently marketed
as a two percent solution in 60 percent
alcohol, propylene glycol, and water.
The package instructions direct the user
to apply one milliliter (20 milligrams of
minoxidil) to the scalp twice a day. This
application generally must continue for
four months for there to be any
noticeable hair growth. Continuous
application is necessary to maintain the
newly grown hair. The most prevalent
package size contains 60 milliliters of
the preparation (1200 milligrams of
minoxidil) which is a 30-day supply if
used as directed.(2)  On November 14,
1997, the FDA approved for OTC use a
5% minoxidil solution for men. The
package size is also 60 milliliters, and
the recommended dosage is one
milliliter (50 milligrams of minoxidil)

1Numbers in parentheses refer to documents
listed at the end of this document.

applied twice a day. The total contents
of the package is 3000 milligrams.

The Commission is aware of ten
manufacturers that have FDA’s approval
to market the OTC two percent
minoxidil solution. In addition, the
Commission knows of six other
companies—probably repackagers or
relabelers—that sell the OTC minoxidil
formulation. The year after FDA
approved OTC status for topical
minoxidil preparations, retail sales of
topical minoxidil were about $200
million (approximately 8 million
packages).(3)

Topical minoxidil formulations are
generally packaged either for men or for
women. Although the formulations are
the same, the packaging and
instructions are different. All the bottles
the Commission is aware of are secured
with CR/SF continuous threaded
closures. In addition to the primary
closure, the packages the Commission
staff examined contain one or more
applicators that are reasonably expected
to be used to replace the primary
closure once the product has been used
for the first time.

The Commission staff examined nine
topical minoxidil packages for men.
These packages contained dropper
applicators. In six of these, the droppers
were CR/SF, the other three droppers
were non-CR. Four of the packages for
men also contained a metered finger
mechanical sprayer applicator (hereafter
referred to as a “‘finger sprayer’) in
addition to the dropper applicator. The
finger sprayer releases the solution in a
mist which the package insert claims
may be more useful than a dropper for
broader areas of hair loss. None of the
finger sprayers are CR.(4)

Hair loss for women occurs as a
thinning of the hair over a broad area on
the top of the scalp rather than at the
vertex. All four of the topical minoxidil
packages for women that the staff
examined contained the metered finger
mechanical sprayer applicator. Two
products for women included a CR/SF
dropper in addition to the finger
sprayer. Three packages for women
included an extender attachment to fit
onto the finger sprayer applicator
allowing the solution to be applied
closer to the scalp than the pump spray
alone would manage. Neither the finger
sprayers nor the extenders in the
packages intended for women were
CR.(4)

3. CR Packaging for Applicators

Because the topical minoxidil
formulations are packaged with
applicators that are reasonably expected
to replace the primary closure of the
product after its first use, the question
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arises whether the applicators
themselves must be CR if the
Commission requires CR packaging for
the product. The Commission has not
previously addressed this issue.

Under the PPPA, a “package” is the
“immediate container” that holds a
substance when it is located in the
household. Specifically, the term
“package” is defined as:

the immediate container or wrapping in
which any household substance is contained
for consumption, use, or storage by
individuals in or about the household.

15 U.S.C. 1471(3). The focus of this
definition is on how the product is
packaged in the home where it is
“‘contained for consumption, use or
storage” rather than its packaging in the
store. This is fully consistent with the
purpose of the statute, to reduce child
poisonings from available household
substances.

The exclusions from the definition of
“package” also indicate that Congress
was concerned with the package as
maintained in the home. Congress
excluded containers used only to
transport the product. Thus, “package”
does not include:

(A) any shipping container or wrapping
used solely for the transportation of any
household substance in bulk or in quantity
to manufacturers, packers, or processors, or
to wholesale or retail distributors thereof, or

(B) any shipping container or outer
wrapping used by retailers to ship or deliver
any household substance to consumers
unless it is the only such container or
wrapping.

Id.

The legislative history of the statute
also supports the view that the
“package” includes applicators that are
reasonably expected to be used as
closures in the home. The Senate
Commerce Committee Report notes:
“The term ‘package’ was defined here to
[sic] in order to make explicit that
special packaging refers to that package
in which the substance is kept in or
around the house.” S. Rep. 845, 91st
Cong., 2d Sess. 9 (1970).

Thus, the Commission believes that
when an applicator is packaged with a
product that requires CR packaging and
the applicator is reasonably expected to
replace the original closure of the
packaging, that applicator must also be
CR. This does not mean that every
applicator packaged with a substance
requiring CR packaging must itself be
CR. It is permissible for an applicator,
such as a dropper, to be packaged with
a product so long as the applicator
cannot be used to replace the original
closure.

Early in the Commission’s
administration of the PPPA, the staff

recognized the potential problem posed
by applicators used to replace original
closures. Accordingly, the staff advised
that dropper bottles are not excepted
from the PPPA’s requirements. In 1974,
the staff advised the Arizona State
Board of Pharmacy that if a
manufacturer of prescription drugs
dispensed with droppers could not
provide CR closures incorporating the
dropper, the drug could be packaged
with a conventional CR closure
accompanied by a separate non-closing
dropper. (See letter to Alfred J. Duncan,
Executive Secretary of the Arizona State
Board of Pharmacy from Robert Poth,
April 11, 1974.) This position was
reiterated in an internal staff
memorandum stating “when a
prescription drug is packaged in a
dropper bottle, it is the dropper bottle
that is the ‘package’ and any packaging
exterior to this cannot be considered the
‘package.””” The memo continues:
“[U]ntil special packaging is available
for the dropper unit itself,
manufacturers should place the drug in
a specially packaged bottle, with a
separate dropper provided for proper
administration of the drug. However, in
our view, the separately provided
dropper should not contain a cap, since
the consumer would be apt to use the
dropper and noncomplying cap
permanently, and discard the special
cap.” (Memo from Poth and Lemberg,
June 12, 1974.) The staff discussed this
position with staff at the FDA a few
months later. The FDA staff agreed with
the Commission staff’s approach.
(Memorandum of meeting between FDA
and CPSC representatives, October 15,
1974.)

Because the Commission has not
previously addressed this question
explicitly in a regulation, the proposed
rule that the Commission issues today
expressly states that applicators
packaged with topical minoxidil that are
reasonably expected to replace the
original closures would be required to
be CR and SF. The Commission
recognizes that its other rules, such as
the rule covering oral prescription
drugs, do not contain such a provision.
When previous special packaging rules
were issued, few packages contained
applicators that could be used as
closures. Thus, previous rules did not
expressly state that such applicator
closures are “‘packages’ under the
PPPA. In order to clarify the issue, the
Commission proposes to include such a
statement in the proposed rule for
minoxidil. The lack of such a statement
in previous PPPA rules is not to be
construed to mean applicator closures
are exempt from special packaging

requirements. As stated above, the
Commission agrees with the staff’s
longstanding interpretation that special
packaging requirements extend to
applicators reasonably expected to
replace primary closures when used and
stored in the home.

B. Toxicity of Minoxidil

The Commission’s Directorate for
Epidemiology and Health Sciences
reviewed the toxicity of minoxidil. This
includes both information concerning
the therapeutic ingestion of prescription
minoxidil tablets to treat hypertension
and ingestion of topical minoxidil. In
either form, when it is ingested,
minoxidil is rapidly and almost
completely (over 95 percent) absorbed
by the gastrointestinal tract and is
distributed systematically throughout
the body. In contrast, minoxidil is very
poorly absorbed through the skin, and
insufficient levels of minoxidil reach
the bloodstream to cause effects on
vascular and cardiac function. This is
why a topical solution of two percent
minoxidil is considered safe when used
on the skin as directed but can be
harmful if ingested.(2)

The tablet form of minoxidil is
prescribed for use as an
antihypertensive drug. It lowers blood
pressure by relaxing the smooth muscle
of the arteries. The body’s nervous
system responds by causing the heart to
beat faster (tachycardia) and with more
force (increased cardiac output) to
compensate for the drop in blood
pressure. Minoxidil tablets are typically
used in combination with a B-adrenergic
blocking agent and a diuretic to
maximize its effect on blood pressure
while minimizing associated side effects
(the cardiac response and retention of
fluids).(2)

The most prominent effects from
therapeutic ingestion of minoxidil are
increased heart rate, increased cardiac
output and decreased blood pressure.
When blood pressure becomes
abnormally low (hypotension), it can
lead to lethargy and lightheadedness
with the possibility of damage to the
heart and other tissues with high oxygen
demand, if left untreated. Less frequent
effects include salt and fluid retention
and edema, aggravation of angina, and
pericardial effusion (massive fluid
accumulation around the heart) in
patients with renal impairment.
Repeated ingestion over several months
can produce hypertrichosis
(overstimulated hair growth)
particularly to the face and to a lesser
extent to the limbs and scalp. Less
severe symptoms of nausea, headache,
fatigue, and dermatologic reactions have
been occasionally reported.(2)
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Prescription minoxidil is available as
2.5 mg, 5 mg, and 10 mg tablets. The
effective dosage is usually between 0.2
to 1 mg/kg/day (roughly 5 to 40 mg/day
for an adult) depending on the
individual and the desired
antihypertensive response. Use in
children has been limited with a similar
effective body weight-normalized dose
range as adults (0.2 to 1 mg/kg/day).
Because of possible adverse effects, the
maximum recommended daily
therapeutic dosage is 100 mg in adults
and 50 mg for children under the age of
12.(2)

C. Incident Data

The staff reviewed several sources for
information of adverse health effects
from ingestions of minoxidil. These
sources are the American Association of
Poison Control Centers (“AAPCC”), the
FDA Spontaneous Reporting System
(““SRS”’), published reports in the
medical literature, and reports from the
injury surveillance databases
maintained by the Commission. The
most commonly cited injuries are
prolonged hypotension and tachycardia
that require hospitalization. There were
reports of two deaths associated with
minoxidil overdose.

AAPCC Data

The AAPCC collects reports made to
participating poison control centers
throughout the United States. A
retrospective study evaluated AAPCC
records of all minoxidil exposures from
1985 through 1991. (The study did not
distinguish between ingestions of
minoxidil tablets and topical solution.)
During this time period, 285 incidents
were reported. About half (51 percent)
of these occurred in children under six
years of age. Most of the 285 incidents
were reportedly accidental ingestions
(80%) and some involved co-ingestions
(21%) of other substances. The most
frequently reported adverse effects from
16 incidents involving moderate to
severe poisoning were hypotension
(69%), tachycardia (38%), and lethargy
(31%) with 44% requiring medical
treatment. Most of the more serious
poisonings were intentional ingestions
(69%) and involved co-ingestions
(81%). It was not reported how many of
these incidents occurred in children.
There was one reported death caused by
an intentional ingestion of minoxidil
with other vasodilators, and
acetaminophen.(2)

CPSC obtains annual AAPCC data on
pediatric exposures to children under
six years of age. Four accidental
ingestions of topical minoxidil liquid
were reported in 1995. (Prior to 1995,
topical minoxidil was not given a

specific code within the AAPCC
database.) None of these four incidents
led to serious toxicity. In 1996, the
number of reported cases increased to
43. One of these exhibited moderate
effects.

Because incidents involving
minoxidil tablets (rather than topical
solutions) are coded in a category that
includes “other vasodilators,” it is not
possible to isolate incidents specific to
minoxidil tablets. There were two
childhood ingestions of ““other
vasodilators™ reported in 1995 that
resulted in a moderate toxicity.(2)

FDA/SRS Database

The SRS is a database maintained by
the FDA for reports of adverse reactions
detected after a drug goes on the market.
Drug manufacturers are required to
report any known incidents of adverse
effects associated with their products.
However, the incident reports are not
verified by the FDA, and therefore, the
adverse effects may reflect underlying
diseases or reactions to multiple drugs.

There have been 16,795 SRS reports
on topical minoxidil between 1983 and
March 1997. Most of the reported
adverse effects were dermal reactions to
excessive application of topical
minoxidil to the scalp. However, FDA
specifically cited five overdose
ingestion cases involving topical
minoxidil. Three of these led to serious
outcomes.(2)

One of these cases was a suicide in
which an adult male ingested the
contents of five bottles (6 grams in 300
ml) of topical minoxidil and died. No
other details were provided. A second
case was an adult male who mistakenly
ingested 15-20 ml (300—400 mg) of
topical minoxidil and experienced
fainting, severe hypotension, cardiac
effects, and acute renal failure. The
person was taking anti-hypertensive
medication at the time of the poisoning
but no other details of his prior medical
condition were cited. The third case was
an ingestion of topical minoxidil by a
two-year-old child. She was found with
an empty bottle that had been full
earlier. She was admitted to an
intensive care unit in a lethargic state
with a pulse of 160 (above normal
range), blood pressure of 106/60 (within
normal limits), but was discharged the
same day. The amount of minoxidil
actually ingested was never
established.(2)

In addition, two possible childhood
ingestions of topical minoxidil were
reported in SRS to result in hospital
visits. In both incidents, no adverse
outcomes were recorded but the
children were retained at the hospital
for observation. While the children

gained access to the medication in these
cases, the hospital suspected that no
minoxidil was consumed.(2)

CPSC Databases

CPSC has several databases for poison
incidents. The staff reviewed cases from
1988 to 1997 in the National Electronic
Injury Surveillance System (“NEISS™).
NEISS monitors emergency room visits
to a statistically-based sample of
selected hospitals throughout the
United States. One childhood poisoning
case associated with minoxidil was
reported in the NEISS database during
that time period. This was an ingestion
of an unknown quantity of topical
minoxidil by a two-year-old male. The
child was seen in an emergency room
with normal temperature, pulse, and
respiration and was released the same
day without treatment. It is not known
whether the minoxidil package was
secured with a child-resistant closure at
the time of the incident.(2)

The staff also reviewed CPSC'’s Injury
and Potential Injury Incident (“IPII")
files of consumer product-related
incidents reported through letters,
telephone calls, media articles and
Death Certificate files of consumer
product-related deaths. There were no
minoxidil-related injuries or deaths
found in these databases for the 1988 to
1997 time period.(2)

Medical Literature

Five case reports of injuries following
minoxidil ingestion were found in the
published literature. Two cases
involved young children. In one
instance, a two-year-old ingested an
unconfirmed number of minoxidil
tablets. In the second instance, a three-
year-old swallowed an estimated 1-2
milliliters of three percent minoxidil
solution (30-60 milligrams). Both
children were seen at hospitals
experiencing moderate tachycardia but
no other reported abnormalities. The
three other reports were intentional
ingestions by adults of minoxidil tablets
(one case) or two percent liquid (two
cases). The latter two cases involved
consumption of several hundred
milligrams of minoxidil (10-20 mg/kg)
along with alcohol and, in one case,
several other substances. The clinical
courses were similar. A few hours after
ingestion, each individual was admitted
to a hospital, usually in a disoriented
and unresponsive state. They became
moderately to severely hypotensive with
tachycardia and elevated cardiac output.
Medical treatment was administered
and the patient’s cardiac and vascular
signs eventually normalized over the
next 36 to 72 hours. In each instance, it
was concluded that minoxidil was
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primarily responsible for the observed
effects, and that co-ingested substances
were not consumed in amounts
sufficient to cause the reported
symptoms.(2)

D. Level for Regulation

The Commission is proposing a rule
that would require special packaging for
minoxidil products containing more
than 14 mg of minoxidil in a single
package. This is based on the maximum
recommended therapeutic dose of
minoxidil for an adult. The 14 mg dose
level corresponds to 1.4 mg/kg for a 10
kg child. The equivalent minoxidil dose
for the average 70 kg adult would be
approximately 100 mg. The regulated
dose level is expected to reasonably
protect children under five years of age
from serious personal injury or
illness.(2)

E. Statutory Considerations
1. Hazard to Children

As noted above, the toxicity data
concerning ingestion of minoxidil
demonstrate that minoxidil can cause
serious illness and injury to children.
Moreover, it is available to children in
OTC topical minoxidil preparations.
Although as far as the Commission is
aware, all primary product containers
for topical minoxidil products currently
use CR packaging, all applicators are not
CR. Some packages contain applicators
meant to be used as closures after first
use which are not CR. The Commission
preliminarily concludes that a
regulation is needed to ensure that
products subject to the regulation,
including applicators which it is
reasonable to expect may be used to
replace the original closures, will be
placed in CR packaging by any current
as well as new manufacturers.

Pursuant to section 3(a) of the PPPA,
15 U.S.C. 1472(a), the Commission
preliminarily finds that the degree and
nature of the hazard to children from
handling or ingesting minoxidil is such
that special packaging is required to
protect children from serious illness.
The Commission bases this finding on
the toxic nature of minoxidil products
and their accessibility to children in the
home.

2. Technical Feasibility, Practicability,
and Appropriateness

In issuing a standard for special
packaging under the PPPA, the
Commission is required to find that the
special packaging is “technically
feasible, practicable, and appropriate.”
15 U.S.C. 1472(a)(2). Technical
feasibility may be found when
technology exists or can be readily

developed and implemented by the
effective date to produce packaging that
conforms to the standards. Practicability
means that special packaging complying
with the standards can utilize modern
mass production and assembly line
techniques. Packaging is appropriate
when complying packaging will
adequately protect the integrity of the
substance and not interfere with its
intended storage or use.

a. Primary Product Containers

The primary product containers for all
topical minoxidil products that the
Commission is aware of have
continuous threaded reclosable
packaging. All of these closures that the
staff examined were CR and SF. Thus,
it is clear that CR packaging for primary
product containers is technically
feasible, practicable and appropriate.(4)

b. Applicators

As discussed above, topical minoxidil
packages contain applicators—droppers
and/or metered finger mechanical
sprayers—which it is reasonable to
expect may replace the original
closures. Eight products have droppers
that are CR and SF. This indicates that
such droppers are technically feasible,
practicable and appropriate.(4)

The Commission knows of eight
minoxidil products that include a non-
CR finger sprayer. Child-resistance for a
finger sprayer means that it must be
significantly difficult for children to (1)
remove the finger sprayer closure from
the container and (2) activate the finger
sprayer mechanism to obtain an amount
above the regulated level. One
packaging manufacturer has developed
a prototype CR metered finger sprayer
applicator which the manufacturer
believes can be modified to pass senior
adult effectiveness testing in
approximately 12 months. Additional
time may be required to provide
commercial quantities of this type of
packaging. As discussed above, an
applicator that cannot be used as a
closure does not need to be CR.(4)

Three products for women also
contain an extender to be used with the
finger sprayer. Under the proposed rule,
when the extender is attached to the
finger sprayer, this applicator
mechanism must be CR. That is, it must
be significantly difficult for children to
(1) remove the combined finger sprayer
and extender from the container and (2)
activate the combined finger sprayer
and extender to obtain an amount above
the regulated level. Currently no finger
sprayers with extenders are CR. As
noted above, CR/SF finger sprayer could
be developed within 12 months. Some
modifications to the extender may be

needed so that it would operate with the
CR finger sprayer.(4)

3. Other Considerations

In establishing a special packaging
standard under the PPPA, the
Commission must consider the
following:

a. The reasonableness of the standard;

b. Available scientific, medical, and
engineering data concerning special
packaging and concerning childhood
accidental ingestions, illness, and injury
caused by household substances;

¢. The manufacturing practices of
industries affected by the PPPA; and

d. The nature and use of the
household substance. 15 U.S.C. 1472(b).

The Commission has considered these
factors with respect to the various
determinations made in this notice, and
preliminarily finds no reason to
conclude that the rule is unreasonable
or otherwise inappropriate.

F. Effective Date

The PPPA provides that no regulation
shall take effect sooner than 180 days or
later than one year from the date such
final regulation is issued, except that,
for good cause, the Commission may
establish an earlier effective date if it
determines an earlier date to be in the
public interest. 15 U.S.C. 1471n.

Senior-friendly special packaging is
currently commercially available for
most types of CR packaging. Primary
product containers for topical minoxidil
are already CR and SF. Most droppers
that can be used to replace the original
closures are also CR and SF. One
packaging manufacturer has developed
a prototype CR finger sprayer that the
manufacturer believes can be modified
to pass senior adult effectiveness testing
in approximately 12 months. Additional
time may be required to provide
commercial quantities of this type of
packaging. Modifications to the
extender would likely require a similar
amount of time. Thus, the Commission
proposes that a final rule would take
effect (1) six months after publication of
the final rule for primary closures and
dropper app